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RE: Friends of the Earth and Sierra Club, Complainant/Petitioner v. 
South Carolina Electric & Gas Company, Defendant/Respondent 
Docket No. 2017-207-E 

Request of the Office of Regulatory Staff for Rate Relief to South 
Carolina Electric & Gas Company's Rates Pursuant to S.C. Code 
Ann. § 58-27-920 
Docket No. 2017-305-E 

Joint Application and Petition of South Carolina Electric & Gas 
Company and Dominion Energy, Incorporated for Review and 
Approval of a Proposed Business Combination between SCANA 
Corporation and Dominion Energy, Incorporated, as May Be 
Required, and for a Prudency Determination Regarding the 
Abandonment of the V.C. Summer Units 2 & 3 Project and 
Associated Customer Benefits and Cost Recovery Plans 
Docket No. 2017-370-E 

Dear Ms. Boyd: 

Enclosed for filing on behalf of South Carolina Electric & Gas Company 
("SCE&G") in the above-referenced dockets is SCE&G's Response to Motion to 
Sanction Joint Applicants and to Compel Production of Wrongfully Withheld 
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VIA ELECTRONIC FILING

The Honorable Jocelyn G. Boyd
Chief Clerk/Administrator
Public Service Commission of South Carolina
101 Executive Center Drive
Columbia, South Carolina 29210

RE: Friends of the Earth and Sierra Club, Complainant/Petitioner v.
South Carolina Electric & Gas Company, Defendant/Respondent
Docket No. 2017-207-E

Request of the Office of Regulatory Staff for Rate Relief to South
Carolina Electric & Gas Company's Rates Pursuant to S.C. Code
Ann. $ 58-27-920
Docket No. 2017-305-E

Joint Application and Petition of South Carolina Electric & Gas
Company and Dominion Energy, Incorporated for Review and
Approval of a Proposed Business Combination between SCANA
Corporation and Dominion Energy, Incorporated, as May Be
Required, and for a Prudency Determination Regarding the
Abandonment of the V.C. Summer Units 2 & 3 Project and
Associated Customer Benefits and Cost Recovery Plans
Docket No. 2017-370-E

Dear Ms. Boyd:

Enclosed for filing on behalf of South Carolina Electric & Gas Company
(nSCE&Gn) in the above-referenced dockets is SCE&G's Response to Motion to
Sanction Joint Applicants and to Compel Production of Wrongfully Withheld
Documents in Joint Applicants'rivilege Log. Also enclosed for filing in the above-
referenced dockets is SCE&G's Motion for Leave to File Documents Under Seal.

By copy of this letter and per the electronic service agreement in the above-
captioned documents, we are providing the other parties of record with a copy of the
enclosed documents and attach a certificate of service to that effect.

(Continued...)
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If you have any questions, please advise. 

KCB/kms 
Enclosures 

Very truly yours, 

K<{!!/if 
cc: All Parties ofRecord in Docket No. 2017-370-E 

All Parties ofRecord in Docket No. 2017-305-E 
All Parties ofRecord in Docket No. 2017-207-E 

(all via electronic mail w/enclosure) 
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The Honorable Jocelyn G. Boyd
August 14, 2018
Pa e2

If you have any questions, please advise.

Very truly yours,

KCB/kms
Enclosures

K. Chad

cc: All Parties of Record in Docket No. 2017-370-E
All Parties of Record in Docket No. 2017-305-E
All Parties of Record in Docket No. 2017-207-E

(all via electronic mail w/enclosure)
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THE PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA.

DOCKET NOS. 2017-207-E, 2017-305-K, AND 2017-370-K

Friends of the Earth and Sierra Club,
Complainant/Petitioner vs. South Carolina
Electric & Gas Company,
Defendant/Respondent

Request of the South Carolina Office of
Regulatory Staff for Rate Relief to SCE&G
Rates Pursuant to S.C. Code Ann, fj 58-27-
920

Joint Application and Petition of South
Carolina Electric & Gas Company and
Dominion Energy„ incorporated for Review
and Approval of a Proposed Business
Combination between SCANA Corporation
and Dominion I".nergy, Incorporated„as May
Be Required, and I'or a Prudency
Determination Regarding the Abandonment
of'the V.C. Summer Units 2 &. 3 Project
and Associated Customer Benefits and Cost
Recovery Plans

RESPONSE TO MOTION
TO SANCTION JOINT
APPLICANTS AND TO
COMPEL PRODUCTION
OF WRONGFULLY
WITHHELD DOCUMENTS
IN JOINT

APPLICANTS'RIVILEGE

LOG
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( " S C E & G "  o r  " C o m p a n y " )  h e r e b y  r e s p o n d s  to 

the A u g u s t  8, 2018 m o t i o n  b y  t h e  S o u t h  C a r o l i n a  Office o f  R e g u l a t o r y  S t a f f  ( " O R S " )  for 

sanctions a n d  to c o m p e l  t h e  p r o d u c t i o n  o f  d o c u m e n t s  w i t h h e l d  i n  S C E & G ' s  p r i v i l e g e  log. 

INTRODUCTION 

ORS alleges that SCE&G should be sanctioned because it failed to comply with the 

Hearing Officer's Order No. 2018-73-H (the "Order"), which ordered the production of 

documents responsive to certain requests relating to the Bechtel Corporation ("Bechtel"). These 

allegations are indeed serious, and SCE&G appreciates the opportunity provided to it, on an 

expedited basis, to correct the record as it relates to these allegations. SCE&G has fully 

complied with the Order, and ORS's request for sanctions should be denied in its entirety. 

ORS seeks sanctions here because it contends that SCE&G has withheld information, on 

the basis of the attorney-client privilege and the work product doctrine, that the Hearing Officer 

required it to produce. That is simply inaccurate. The Hearing Officer's June 21,2018 directive 

ordered SCE&G to produce only the documents that SCE&G had indicated it was prepared to 

produce, and SCE&G has fully complied with this directive. To the extent that ORS believes 

SCE&G should not have been allowed to withhold any such documents as privileged, ORS's 

contention is belied by the very order ORS claims SCE&G violated. The Hearing Officer 

expressly recognized that SCE&G would provide a privilege log to address any documents 

withheld on the basis of privilege. Order at 2. Considering the Hearing Officer's explicit 

recognition and approval of SCE&G's intention to provide a privilege log describing certain 

Bechtel-related documents in response to ORS Requests Nos. 2-5, 6-6, 6-7, 6-8 and 6-9 (the 

"ORS Bechtel Requests"), ORS cannot credibly claim that SCE&G has failed to comply with the 

Order because it provided this "previously promised privilege log." SCE&G did exactly what it 

said it would do, and exactly what the Hearing Officer ordered. 
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South Carolina Electric & Gas Company ("SCE&G" or "Company") hereby responds to

the August 8, 2018 motion by the South Carolina Office of Regulatory Staff ("ORS") for

sanctions and to compel the production of documents withheld in SCE&G's privilege log.

INTRODUCTION

ORS alleges that SCE&G should be sanctioned because it failed to comply with the

Hearing Officer's Order No. 2018-73-H (the "Order"), which ordered the production of

documents responsive to certain requests relating to the Bechtel Corporation ("Bechtel*'). These

allegations are indeed serious, and SCE&G appreciates the opportunity provided to it, on an

expedited basis, to correct the record as it relates to these allegations. SCE&G has fully

complied with the Order, and ORS's request for san&;tions should be denied in its entirety.

ORS seeks sanctions here because it contends that SCE&G has withheld information, on

the basis of the attorney-client privilege and the work product doctrine, that the Hearing Officer

required it to produce. 'I'hat is simply inaccurate. The Hearing Officer's June 21, 2018 directive

ordered SCE&G to produce only the documents that SCE&G had indicated it was prepared to

produce, and SCE&G has fully complied with this directive. To the extent that ORS believes

SCE&G should not have been allowed to withhold any such documettts as privileged, ORS's

contention is belied by the very order ORS claims SCE&G violated. The Hearing Officer

expressly recognized that SCE&G would provide a privilege log to address any documents

withheld on the basis of privilege. Order at 2. Considering the Hearing Officer's explicit

recognition and approval of SCE&G's intention to provide a privilege log describing certain

Bechtel-related documents in response to ORS Requests Nos. 2-5, 6-6, 6-7, 6-8 and 6-9 (the

"ORS Bechtel Requests"), ORS cannot credibly claim that SCE&G has failed to comply with the

Order because it provided this "previously promised privilege log.*'CE&G did exactly what it

said it would do, and exactly what the Hearing Officer ordered.



2018 

r e s p o n s e  t o  O R S ' s  M a y  23, 2018 m o t i o n  to compel t h a t  S C E & G  w o u l d  p r o d u c e  c e r t a i n  B e c h t e l -

r e l a t e d  d o c u m e n t s  i n  r e s p o n s e  to t h e  ORS B e c h t e l  Requests, w h i c h  r e n d e r e d  O R S ' s  m o t i o n  to 

c o m p e l  as to those r e q u e s t s  moot. See Joint Applicants' Response to Mot. to Compel Disc. 

Responses (June II, 2018) at 6. SCE&G also expressly stated that SCE&G was not waiving the 

attorney-client privilege for communications that concern any other aspects of the Project or 

other issues before the Commission, "nor d[id] it waive attorney-client privilege or work product 

protection for documents related to Bechtel that SCE&G may have an independent basis for 

withholding based on a claim of privilege." Id. at 5, n. 5 The Commission ordered SCE&G to 

produce "the responsive documents," meaning those that SCE&G indicated it would produce, 

and noted that the production would be accompanied by "the previously promised privilege log" 

on or before July 6, 2018. Order at 2. 

SCE&G did exactly what it agreed to do and what it was ordered to do. It produced, on 

July 6, 2018, non-privileged documents it possessed responsive to the ORS Bechtel Requests. 

Consistent with both SCE&G's statement in its June 11, 2018 response noting that it intended to 

claim privilege as to certain additional documents responsive to the ORS Bechtel Requests and 

the Order, SCE&G also produced a privilege log that listed 62 privileged documents. There is 

nothing inappropriate, let alone sanctionable, about logging documents as privileged in 

accordance with the explicit directive in the Order. 

In any event, as SCE&G indicated to ORS the week prior to ORS filing this motion, 1 at 

the time of the conversation, SCE&G was re-evaluating whether to continue to assert privilege 

ORS made no mention of these discussions in its request for sanctions. That SCE&G 
was already engaged with ORS to address the very issues about which ORS now complains 
makes clear that SCE&G did not engage in misconduct justifying sanctions. Had ORS simply 
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Specifically, as described in more detail below, SCE&G stated in its June 11, 2018

response to ORS*s May 23, 2018 motion to compel that SCE&G would produce certain Bechtel-

related documents in response to the ORS Bechtel Requests, which rendered ORS's motion to

compel as to those requests moot. See Joint Applicants'esponse to Mot. to Compel Disc.

Responses (June 11, 2018) at 6. SCE&G also expressly stated that SCE&G was ~ot waiving the

attorney-client privilege for communications that concern any other aspects of the Project or

other issues before the Commission, "nor d[id] it waive attorney-client privilege or work product

protection for documents related to Bechtel that SCE&G may have an independent basis for

withholding based on a claim of privilege."'d. at 5, n. 5 The Commission ordered SCE&G to

produce "the responsive documents," meaning those that SCE&G indicated it would produce,

and noted that the production would be accompanied by "the previously promised privilege log"

on or before July 6, 2018. Order at 2,

SCE&G did exactly what it agreed to do and what it was ordered to do. It produced, on

July 6, 2018, non-privileged documents it possessed responsive to the ORS Bechtel Requests.

Consistent with both SCE&G's statement in its June 11, 2018 response noting that it intended to

claim privilege as to certain additional documents responsive to the ORS Bechtel Requests and

the Order, SCE&G also produced a privilege log that listed 62 privileged documents. There is

nothing inappropriate, let alone sanctionable, about logging documents as privileged in

accordance with the explicit directive in the Order.

In any event, as SCE&G indicated to ORS the week prior to ORS filing this motion,'t

the time of the conversation, SCE&G was re-evaluating whether to continue to assert privilege

ORS made no mention of these discussions in its request for sanctions. That SCE&G
was already engaged with ORS to address the very issues about which ORS now complains
makes clear that SCE&G did not engage in misconduct justifying sanctions. Had ORS simply



10, 2018, p r o d u c e d  four a d d i t i o n a l  B e c h t e l - r e l a t e d  d o c u m e n t s  r e s p o n s i v e  to ORS 

R e q u e s t  No. 6-7 a n d  s e r v e d  a r e v i s e d  p r i v i l e g e  l o g ,  l i s t i n g  57 B e c h t e l - r e l a t e d  documents.

2 

Those 

57 d o c u m e n t s  fall into t h e  following two categories: (1) p r i v i l e g e d  c o m m u n i c a t i o n s  g e n e r a t e d  

a f t e r  t h e  O w n e r s '  A u g u s t  2017 p e t i t i o n  to a b a n d o n  t h e  P r o j e c t  c o n c e r n i n g  w h e t h e r  to r e l e a s e  t h e  

B e c h t e l  R e p o r t  i n  r e s p o n s e  t o  r e q u e s t s  from the S o u t h  C a r o l i n a  state government; a n d  (2) 

p r i v i l e g e d  d o c u m e n t s  t h a t  are responsive to R e q u e s t  6-6, s o l e l y  b e c a u s e  t h e y  are d o c u m e n t s  i n  

w h i c h  t h e  t e r m s  " K e v i n  M a r s h "  and " B e c h t e l , "  o r  " K e v i n  M a r s h "  and " P r o j e c t  M a n a g e r "  

appear, b u t  h a v e  no c o n n e c t i o n  to t h e  B e c h t e l  Report. T h e s e  p r i v i l e g e d  d o c u m e n t s  are w i t h i n  

t h e  s p e c i f i c  c a t e g o r i e s  o f  d o c u m e n t s  for w h i c h  S C E & G  e x p r e s s l y  n o t e d  i t  was p r e s e r v i n g  its 

p r i v i l e g e  c l a i m s  a n d  have b e e n  p r o p e r l y  i n c l u d e d  a n d  fully d e s c r i b e d  i n  S C E & G ' s  p r i v i l e g e  log. 

T h e r e  i s  no b a s i s  to e v e n  compel p r o d u c t i o n  o f  t h e s e  d o c u m e n t s ,  let alone to sanction SCE&G. 

ORS also h a s  moved to compel t h e  p r o d u c t i o n  o f  S C E & G ' s  p r i v i l e g e d  and w o r k  p r o d u c t  

d o c u m e n t s  r e l a t i n g  to 2 0 1 7  a n a l y s e s  o f  w h e t h e r  to c o n t i n u e  c o n s t r u c t i o n  o f  V.C. S u m m e r  U n i t s  

2 and 3 (the " P r o j e c t " )  following the b a n k r u p t c y  o f  i t s  c o n t r a c t o r ,  W e s t i n g h o u s e  E l e c t r i c  

C o m p a n y  L L C  ( " W e s t i n g h o u s e " ) .  O R S '  s m o t i o n  to c o m p e l  t h e s e  d o c u m e n t s  s i m i l a r l y  lacks 

merit. The studies a n d  analyses p e r f o r m e d  b y  S C E & G  a f t e r  W e s t i n g h o u s e ' s  bankruptcy w e r e  

done a t  t h e  d i r e c t i o n  o f  counsel and to a s s i s t  i n  c o u n s e l ' s  a b i l i t y  t o  a d v i s e  t h e  C o m p a n y  i n  

c o n n e c t i o n  w i t h  p r o c e e d i n g s  u n d e r  t h e  B a s e  L o a d  R e v i e w  A c t  ( " B L R A " ) .  T h i s  falls squarely 

w i t h i n  a t t o r n e y - c l i e n t  privilege and w o r k  p r o d u c t  p r o t e c t i o n ,  w h i c h  SCE&G p r o p e r l y  asserted i n  

p r o v i d e d  S C E & G  w i t h  t h e  10 days i t  r e q u e s t e d  to r e s p o n d  to O R S ' s  demand t h a t  S C E & G  

p r o d u c e  v a r i o u s  a d d i t i o n a l  d o c u m e n t s  l i s t e d  o n  t h e  p r i v i l e g e  log, as S C E & G  h a s  n o w  done, t h e  

d i s p u t e  l i k e l y  w o u l d  h a v e  b e e n  moot. H o w e v e r ,  i n  its h a s t e  t o  disparage SCE&G, ORS r u s h e d  

to file t h e  i n s t a n t  m o t i o n  and r e f u s e d  S C E & G ' s  r e q u e s t  f o r  a d d i t i o n a l  time. 

2 

S C E & G  had also p r o d u c e d  a fifth d o c u m e n t  from i t s  original J u l y  6, 2018 p r i v i l e g e  l o g  to 

ORS b e f o r e  A u g u s t  1 0 , 2 0 1 8 .  
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over documents that appeared on this log. SCE&G has now completed this process, and on

August 10, 2018, produced four additional Bechtel-related documents responsive to ORS

Request No. 6-7 and served a revised privilege log, listing 57 Bechtel-related documents. Those

57 documents fall into the following two categories: (1) privileged communications generated

after the Owners'ugust 2017 petition to abandon the Project concerning whether to release the

Bechtel Report in response to requests from the South Carolina state goveriunent; and (2)

privileged documents that are responsive to Request 6-6, solely because they are documents in

which the terms "Kevin Marsh" and "Bechtel," or "Kevin Marsh" and "Project Manager"

appear, but have no connection to the Bechtel Report. These privileged documents are within

the specific categories of documents for which SCE&G expressly noted it was preserving its

privilege claims and have been properly included and fully described in SCE&G's privilege log.

There is no basis to even compel production of these documents, let alone to sanction SCE&G.

ORS also has moved to compel the production of SCE&G's privileged and work product

documents relating to 2017 analyses of whether to continue constmction of V.C. Summer Units

2 and 3 (the "Project") following the bankruptcy of its contractor, Westinghouse Electric

Company LLC ("Westinghouse"). ORS's motion to compel these documents similarly lacks

merit. The studies and analyses performed by SCE&G Wer Westinghouse*s bankruptcy were

done at the direction of counsel and to assist in counsel's ability to advise the Company in

connection with proceedings under the Base Load Review Act ("BLRA'*). This falls squarely

within attorney-client privilege and work product protection, which SCE&G properly asserted in

provided SCE&G with the 10 days it requested to respond to ORS's demand that SCE&G
produce various additional documents listed on the privilege log, as SCE&G has now done, the
dispute likely would have been moot. However, in its haste to disparage SCE&G, ORS rushed
to file the instant motion and refused SCE&G's request for additional time.

SCE&G had also produced a fifth document from its original July 6, 2018 privilege log to
ORS before August 10, 2018.



ORS R e q u e s t  No. 5-26. O R S ' s  arguments to the c o n t r a r y  r e l y  o n  a 

cramped i n t e r p r e t a t i o n  o f  a t t o r n e y - c l i e n t  privilege and w o r k  p r o d u c t  u n d e r  w h i c h  

communications b e t w e e n  n o n - a t t o r n e y s  o r  d o c u m e n t s  that serve a dual l e g a l - b u s i n e s s  p u r p o s e  

can never qualify for protection. T h a t  is n o t  the law. Nonetheless, in an e f f o r t  to a c c o m m o d a t e  

ORS and avoid an u n n e c e s s a r y  dispute o v e r  discovery, SCE&G h a s  re-evaluated e a c h  o f  t h e  

documents r e f e r e n c e d  on the p r i v i l e g e  l o g  r e l a t i n g  to R e q u e s t  No. 5-26 a n d  has d e t e r m i n e d  t h a t  

certain o f  t h e s e  d o c u m e n t s  can b e  p r o d u c e d  as non-privileged. Accordingly, SCE&G w i l l  make 

a supplemental p r o d u c t i o n  c o n t a i n i n g  t h e s e  de-designated documents, as well as p r o v i d e  a n  

updated privilege log to ORS r e f l e c t i n g  the r e m a i n i n g  withheld documents responsive t o  R e q u e s t  

No. 5-26. 

BACKGROUND 

I. The Bechtel Documents 

The Bechtel documents relate to a 2015 assessment of the Project performed by Bechtel 

Corporation. As SCE&G has consistently noted, SCE&G's and Santee Cooper's legal counsel 

engaged Bechtel amidst escalating tensions with Westinghouse and Chicago Bridge and Iron 

("CB&I") to assist with providing legal advice regarding possible litigation arising from the 

Project. Bechtel thus worked as a non-testifying, consulting expert to assist with threatened 

litigation. 

ORS served five requests on SCE&G related to the Bechtel Report, defined above as the 

ORS Bechtel Requests. Despite ORS's generic claim to the contrary, these requests are quite 

narrow: 

• Request 2-5: Provide meeting notes from the October 22, 2015 briefing by 
Bechtel to the leadership of Santee Cooper and SCANA. 

• Request 6-6: Provide all documents, including emails, regarding the NND 
Project from the period April 1 through November 30, 2015 containing the words, 
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its privilege log relating to ORS Request No. 5-26. ORS's arguments to the contrary rely on a

cramped interpretation of attorney-client privilege and work product under which

communications between non-attorneys or documents that serve a dual legal-business purpose

can never qualify for protection. That is not the law. Nonetheless, in an effort to accommodate

ORS and avoid an unnecessary dispute over discovery, SCE&G has re-evaluated each of the

documents referenced on the privilege log relating to Request No. 5-26 and has determined that

certain of these documents can be produced as non-privileged. Accordingly, SCEEcG will make

a supplemental production containing these de-designated documents, as well as provide an

updated privilege log to ORS reflecting the remaining withheld documents responsive to Request

No. 5-26.

BACKGROUND

I. The Bechtel Documents

The Bechtel documents relate to a 2015 assessment ot'the Project performed by Bechtel

Corporation. As SCAG has consistently noted, SCAG's and Santee Cooper's legal counsel

engaged Bechtel amidst escalating tensions with Westinghouse and Chicago Bridge and iron

("CBAI") to assist with providing legal advice regarding possible litigation arising from the

Project. Bechtel thus worked as a non-testifying, consulting expert to assist with threatened

litigation.

ORS served five requests on SCEEcG related to the Bechtel Report, defined above as the

ORS Bechtel Requests. Despite ORS's generic claim to the contrary, these requests are quite

narrow:

I Request 2-5: Provide meeting notes from the October 22, 2015 briefing by
Bechtel to the leadership of Santee Cooper and SCANA.

e Request 6-6: Provide all documents, including emails, regarding the NND
Project from the period April 1 through November 30, 2015 containing the words,



a n d  " B e c h t e l . "  P l e a s e  c o n d u c t  a s e a r c h  for t h e  same t i m e  p e r i o d  

for d o c u m e n t s  c o n t a i n i n g  t h e  words, " K e v i n  M a r s h "  a n d  " p r o j e c t  m a n a g e r . "  

• Request 6-7: Provide all correspondence and documents, including emails, that 
concern the removal of the projected completion dates in the draft version of the 
Bechtel report dated Nov. 9, 2015, from the final version published in February 
2016. 

• Request 6-8: Provide all documents, including emails, that discuss the hiring of 
attorney George Wenick as it related to the Bechtel corporation and the report it 
produced. 

• Request 6-9: Provide all documentation discussing release of the Bechtel report. 

SCE&G initially did not produce documents responsive to these requests, citing attorney-

client privilege and work product protection. ORS sent a letter to SCE&G on May 9, 2018 

regarding the Bechtel documents and other discovery issues, to which SCE&G provided a 

detailed response on May 16,2018. ORS then moved to compel on May 23,2018. 

SCE&G responded to ORS's motion to compel on June 11, 2018. In response to ORS's 

motion-and the many misleading assertions it made about the nature of the Bechtel Report-

SCE&G stated that it "ha[ d] decided to produce documents that provide the full account of the 

Bechtel engagement and assessment, including the communications related to the engagement of 

Bechtel and the ensuing Bechtel Report (collectively, the 'Bechtel Materials')." Joint 

Applicants' Resp. to ORS Mot to Compel Disc. at 5. SCE&G expressly noted, however, that it 

did "not waive attorney-client privilege for communications that concern any other aspects of the 

Project or other issues before the Commission, nor d[id] it waive attorney-client privilege or 

work-product protection for documents related to Bechtel that SCE&G may have an independent 

basis for withholding based on a claim of privilege." !d. 

On June 21,2018, the Hearing Officer granted in part and denied in part ORS's motion to 

compeL With respect to the Bechtel Materials, the Hearing Officer noted that SCE&G had 

stated "that SCE&G w[ould] produce these materials sought by ORS." Order at 2. The Hearing 
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"Kevin Marsh" and "Bechtel." Please conduct a search for the same time period
for documents containing the words, "Kevin Marsh" and "project manager."

o Request 6-7: Provide all correspondence and documents, including emails, that
concern the removal of the projected completion dates in the draA version of the
Bechtel report dated Nov. 9, 2015, from the final version published in February
2016.

o Request 6-8: Provide all documents, including emails, that discuss the hiring of
attorney George Wenick as it related to the Bechtel corporation and the report it
produced.

e Request 6-9: Provide all documentation discussing release of the Bechtel report.

SCE&G initially did not produce documents responsive to these requests, citing attorney-

client privilege and work product protection. ORS sent a letter to SCE&G on May 9, 2018

regarding the Bechtel documents and other discovery issues, to which SCE&G provided a

detailed response on May 16, 2018. ORS then moved to compel on May 23,2018.

SCE&G responded to ORS's motion to compel on June 11, 2018. In response to ORS's

motion—and the many misleading assertions it made about the nature of the Bechtel Report-

SCE&G stated that it "ha[d] decided to produce documents that provide the full account of the

Bechtel engagement and assessment, including the communications related to the engagement of

Bechtel and the ensuing Bechtel Report (collectively, the '13echtel Materials'." Joint

Applicants'esp. to ORS Mot. to Compel Disc. at 5. SCE&G expressly noted, however, that it

did "not waive attorney-client privilege for communications that concern any other aspects of the

Project or other issues before the Commission, nor d[id] it waive attorney-client privilege or

work-product protection for documents related to Bechtel that SCE& G may have an independent

basis for withholding based on a claim ofprivilege." Id.

On June 21, 2018, the Hearing Officer granted in part and denied in part ORS's motion to

compel. With respect to the Bechtel Materials, the Hearing Officer noted that SCE&G had

stated "that SCE&G wfould] produce these materials sought by ORS." Order at 2. The Hearing



t h u s  o r d e r e d  t h a t  S C E & G  produce t h e s e  p r o m i s e d  m a t e r i a l s  and a privilege log 

identifying any additional materials as to which SCE&G continued to assert a claim of privilege, 

by July 6, 2018. !d. SCE&G complied with this Order. SCE&G had already attached many of 

the documents responsive to the ORS Bechtel Requests to its response to the motion to compel. 

On July 6, 2018, SCE&G made an additional document production responsive to the ORS 

Bechtel Requests, as well as the privilege log referenced in the Order. 

On July 17, 2018, ORS sent a letter to SCE&G disagreeing with SCE&G's privilege 

determinations regarding the ORS Bechtel Requests. See ORS Mot., Ex. C (July 17, 2018 Letter 

to K. Chad Burgess) at 4-5. On July 20, 2018, SCE&G responded that it was "actively involved 

in reviewing Bechtel-related documents to determine what material may be disclosed," but 

needed additional time given the large scope of documents. See ORS Mot., Ex. D (July 20,2018 

Letter to M. Richardson). On August 2, 2018, counsel for SCE&G held a call with ORS, during 

which SCE&G counsel informed ORS that SCE&G was continuing to evaluate its privilege 

determinations and expected to produce additional documents within 1 0 to 14 days. 

On August 10, 2018, SCE&G further produced four additional Bechtel documents 

responsive to ORS Request No. 6-7 that it had previously marked as privileged, and served a 

revised privilege log that listed 57 documents responsive to the ORS Bechtel Requests. 3 As 

explained in greater detail below, all of these 57 documents are privileged on an independent 

basis and thus are expressly excluded from SCE&G's agreement in the June 11, 2018 response to 

ORS's motion to compel to produce documents responsive to the ORS Bechtel Requests. 

3 These four documents were in addition to three other documents responsive to Request 6-
6 that SCE&G produced (two with redactions) after evaluating its initial privilege determination. 

6 

ELEC
TR

O
N
IC
ALLY

FILED
-2018

August14
4:06

PM
-SC

PSC
-D

ocket#
2017-370-E

-Page
13

of39

Officer thus ordered that SCE&G produce these promised materials and a privilege log

identifying any additional materials as to which SCE&G continued to assert a claim of privilege,

by July 6,2018. Id. SCE&G complied with this Order. SCE&G had already attached many of

the documents responsive to the ORS Bechtel Requests to its response to the motion to compel.

On July 6, 2018, SCE&G made an additional document production responsive to the ORS

Bechtel Requests, as well as the privilege log referenced in the Order.

On July 17, 2018, ORS sent a letter to SCE&G disagreeing with SCE&G's privilege

determinations regarding the ORS Bechtel Requests. See ORS Mot., Ex. C (July 17, 2018 Letter

to K. Chad Burgess) at 4—5, On July 20„2018, SCE&G responded that it was "'actively involved

in reviewing Bechtel-related documents to determine what material may be disclosed," but

needed additional time given the large scope of documents. See ORS Mot,„Ex. D (July 20, 2018

Letter to M, Richardson). On August 2, 2018, counsel for SCF&G beld a call with ORS, during

which SCE&G counsel informed ORS that SCE&G was continuing to evaluate its privilege

detettninations and expected to produce additional documents within 10 to 14 days.

On August 10, 2018, SCE&G further produced four additional Bechtel documents

responsive to ORS Request No. 6-7 that it had previously marked as privileged, and served a

revised privilege log that listed 57 documents responsive to the ORS Bechtel Requests. As

explained in greater detail below, all of these 57 documents are privileged on an independent

basis and thus are expressly excluded from SCE&G's agreement in the June 11, 2018 response to

ORS's motion to compel to produce documents responsive to the ORS Bechtel Requests.

These four documents were in addition to three other documents responsive to Request 6-
6 that SCE&G produced (two with redactions1 after evaluating its initial privilege determination.



2017, SCE&G b e g a n  a n  i n d e p e n d e n t  a n a l y s i s  o f  t b e  Project, b a s e d  o n  t h e  i n f o r m a t i o n  t h e n  

available to SCE&G. T h i s  a n a l y s i s  w a s  d o n e  at t h e  d i r e c t i o n  o f  S C E & G ' s  o u t s i d e  c o u n s e l ,  a n d  

i t  was c o m p l e t e d  to f a c i l i t a t e  legal a d v i c e  r e l a t e d  to p r o c e e d i n g s  before t h e  C o m m i s s i o n  u n d e r  

t h e B L R A .  

O R S ' s  R e q u e s t  5 - 2 6  seeks d o c u m e n t s  r e l a t e d  to t h e s e  studies. Specifically, R e q u e s t  5 - 2 6  

" s e e k s  i n f o r m a t i o n  r e l a t e d  to a n a l y s e s  a n d  c a s e  studies p r i o r  to t h e  d e c i s i o n  to a b a n d o n  t h e  NND 

P r o j e c t , "  a n d  r e q u e s t s  " a n a l y s e s  a n d  c a s e  s t u d i e s  s h o w i n g "  five s p e c i f i c  s c e n a r i o s  o f  h o w  t h e  

Project m a y  o r  m a y  n o t  h a v e  b e e n  c o m p l e t e d .  S C E & G  r e s p o n d e d  t h a t  i t  w o u l d  p r o v i d e  n o n ­

p r i v i l e g e d  documents, b u t  also o b j e c t e d  t h a t  t h e  R e q u e s t  c a l l e d  f o r  i n f o r m a t i o n  p r o t e c t e d  b y  t b e  

a t t o r n e y - c l i e n t  privilege. On J u l y  6, 2018, S C E & G  p r o d u c e d  documents r e s p o n s i v e  t o  R e q u e s t  

5-26, a n d  listed r e s p o n s i v e  d o c u m e n t s  w i t h h e l d  on t h e  b a s i s  o f  a t t o r n e y - c l i e n t  p r i v i l e g e  or w o r k  

p r o d u c t  p r o t e c t i o n  on i t s  p r i v i l e g e  log. 

I n  its July 17, 2 0 1 8  letter, ORS o b j e c t e d  to t b e  i n c l u s i o n  o f  d o c u m e n t s  r e s p o n s i v e  to 

R e q u e s t  5-26 on S C E & G ' s  p r i v i l e g e  l o g .  ORS t o o k  t h e  p o s i t i o n  that, b e c a u s e  t b e  d e c i s i o n  to 

a b a n d o n  t h e  P r o j e c t  i n v o l v e d  b u s i n e s s  c o n s i d e r a t i o n s ,  no documents r e l a t e d  to t h a t  d e c i s i o n  

c o u l d  be s u b j e c t  to a t t o r n e y - c l i e n t  p r i v i l e g e .  See ORS Mot., Ex. C (July 17, 2018 Letter to K. 

Chad Burgess) at 4-5. ORS further argued that SCE&G had waived its privilege with respect to 

Request 5-26 by producing non-privileged documents responsive to that Request to an ORS 

consultant, Norm Richardson. I d. at 5. 

In a response letter dated July 20, 2018, SCE&G explained that many of the documents 

sought by Request 5-26 were created by SCE&G employees acting at the direction of counsel to 

assist with legal advice related to Westinghouse's bankruptcy and anticipated regulatory 
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II. Request 5-26

Following the announcement that Westinghouse would file for bankruptcy in March

2017, SCE&G began an independent analysis of the Project, based on the information then

available to SCE&G. This analysis was done at the direction of SCE&G's outside counsel, and

it was completed to facilitate legal advice related to proceedings before the Commission under

the BLRA.

ORS's Request 5-26 seeks documents related to these studies. Specifically, Request 5-26

'"seeks information related to analyses and case studies prior to the decision to abandon the NND

Project," and requests "analyses and case studies showing" five specific scenarios of how the

Project may or may not have been completed. SCE&G responded that it would provide non-

privileged documents, but also objected that the Request called for information protected by the

attorney-client privilege. On July 6, 2018, SCE&G produced documents responsive to Request

5-26, and listed responsive documents withheld on the basis of attorney-client pidvilege or work

product protection on its privilege log.

In its July 17, 2018 letter, ORS objected to the inclusion of documents responsive to

Request 5-26 on SCE&G's privilege log. ORS took the position that, because the decision to

abandon the Project involved business considerations, no documents related to that decision

could be subject to attorney-client privilege. 5'ee ORS Mot., Ex. C (July 17, 2018 Letter to K.

Chad Burgess) at 4—5. ORS further argued that SCE&G had waived its privilege with respect to

Request 5-26 by producing non-privileged documents responsive to that Request to an ORS

consultant, Norm Richardson. Id. at 5.

In a response letter dated July 20, 2018, SCE&G explained that many of the documents

sought by Request 5-26 were created by SCE&G employees acting at the direction of counsel to

assist with legal advice related to Westinghouse's bankruptcy and anticipated regulatory



See ORS Mot., Ex. D 

(July 20, 2018 Letter toM. Richardson) at 3-4. On August 10, 2018, SCE&G produced its 

revised privilege log, which contained 406 entries related to Request 5-26. A true and correct 

copy of this revised privilege log is being filed under seal, and is attached hereto as Exhibit A. 

DISCUSSION 

I. Sanctions Are Not Warranted. 

ORS's request for sanctions lacks a legal basis, and it relies on an inaccurate description 

of the relevant background. Under South Carolina Rule of Civil Procedure 37(b)(2), this 

Commission has discretion to award sanctions only when a party fails to comply with a 

discovery order. That has not occurred. The order upon which ORS relies did not limit, and 

expressly recognized, SCE&G's intention to log certain documents responsive to the ORS 

Bechtel Requests. Thus, there is no order on which ORS can rely to claim that SCE&G was not 

able to claim privilege with respect to materials responsive to the ORS Bechtel Requests. Under 

these circumstances, there is no legal basis for an award of sanctions, much less the most 

egregious sanctions available--essentially a ruling on the merits in its favor. TI1e Parties' 

apparent disagreement over the scope of SCE&G's waiver of attorney-client privilege has not 

been resolved by the Commission, and to the extent that ORS wishes to criticize SCE&G for 

doing precisely what the Hearing Officer contemplated, ORS cannot claim misconduct and 

certainly is not entitled to an award of sanctions. 

A. SCE&G Has Complied with the Hearing Officer's Order to Produce 
the Bechtel Documents. 

Sanctions are not warranted for the simple reason that SCE&G fully complied with the 

Hearing Officer's June 21, 2018 order. That Order noted that, as stated in the response to the 

motion to compel, SCE&G had agreed to produce certain documents related to the Bechtel 
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proceedings, and were therefore privileged or protected work product. See ORS Mot., Ex. D

(July 20, 2018 Letter to M. Richardson) at 3—4. On August 10, 2018, SCEErG produced its

revised privilege log, which contained 406 entries related to Request 5-26. A true and correct

copy of this revised privilege log is being filed under seal, and is attached hereto as Exhibit A.

DISCUSSION

I. Sanctions Are Not Warranted.

ORS's request for sanctions lacks a legal basis, and it relies on an inaccurate description

of the relevant background. Under South Carolina Rule of Civil Procedure 37(b)(2), this

Commission has discretion to award sanctions only when a party fails to comply with a

discovery order. That has not occurred. The order upon which ORS relies did not limit, and

expressly recognized„SCAG's intention to log certain documents responsive to the ORS

Bechtel Requests. TI&us, there is no order on which ORS can rely to claim that SCEA,G was not

able to claim privilege with respect to materials responsive to the ORS Bechtel Requests. Under

these circumstances, there is no legal basis for an award of sanctions, much less the most

egregious sanctions available—essentially a ruling on the merits in its favor. The Parties'pparent

disagreement over the scope of SCEdrG's waiver of attorney-client privilege has not

been resolved by the Commission, and to the extent that ORS wishes to criticize SCEkG for

doing precisely what the Hearing Officer contemplated, ORS cannot claim misconduct and

certainly is not entitled to an award of sanctions.

A. SCKdiG Has Complied with the Hearing Officer's Order to Produce
the Bechtel Documents.

Sanctions are not warranted for the simple reason that SCEkG fully complied with the

Hearing Officer*s June 21, 2018 order. That Order noted that„as stated in the response to the

motion to compel, SCAG had agreed to produce certain documents related to the Bechtel



S C E & G  " s h a l l  p r o d u c e  t h e  r e s p o n s t v e  d o c u m e n t s  a n d  t h e  

p r e v i o u s l y  p r o m i s e d  p r i v i l e g e  l o g  o n  o r  b e f o r e  J u l y  6, 2 0 1 8 . "  O r d e r  a t  2. S C E & G  d i d  j u s t  t h a t :  

o n  J u l y  6, 2 0 1 8 ,  i t  m a d e  a d o c u m e n t  p r o d u c t i o n  t o  O R S  r e s p o n s i v e  t o  t h e  r e q u e s t s  r e l a t e d  to 

B e c h t e l ,  a l o n g  w i t h  a p r i v i l e g e  log. 

O R S  b a s e s  i t s  c o n t e n t i o n  t h a t  S C E & G  d i d  n o t  c o m p l y  w i t h  t h e  O r d e r  o n  t h e  f a c t  t h a t  

S C E & G  d e s i g n a t e d  d o c u m e n t s  r e s p o n s i v e  t o  t h e  O R S  B e c h t e l  R e q u e s t s  as p r i v i l e g e d .  B u t  t h a t  

is p r e c i s e l y  w h a t  S C E & G  i n f o r m e d  the O R S ,  a n d  t h e  H e a r i n g  O f f i c e r ,  i t  w o u l d  do, a n d  i t  i s  

p r e c i s e l y  w h a t  t h e  H e a r i n g  O f f i c e r  a l l o w e d  S C E & G  t o  do. T h e  O r d e r  o n l y  r e q u i r e d  S C E & G  t o  

p r o d u c e  t h e  d o c u m e n t s  t h a t  S C E & G  h a d  s t a t e d  i t  w o u l d  p r o d u c e  i n  t h e  r e s p o n s e  to O R S ' s  

m o t i o n  t o  c o m p e l .  A n d  t h e  O r d e r  flatly c o n t r a d i c t s  O R S ' s  c l a i m  t h a t  S C E & G  c a n n o t  d e s i g n a t e  

any documents responsive to the ORS Bechtel Requests as privileged: the Hearing Officer 

ordered only that SCE&G "shall produce the responsive documents aud the previously promised 

privilege log on or before July 6, 2018." Order at 2 (emphasis added). Obviously, if no 

documents responsive to the ORS Bechtel Requests were privileged, then there would be no 

need for a privilege log. 

B. SCE&G's Disclosure of Documents Regarding Bechtel's Engagement 
and Report Does Not Constitute a Waiver as to the Documents Listed 
on SCE&G's Privilege Log. 

ORS also claims that no privilege can apply to these documents because SCE&G's 

agreement to produce documents responsive to the ORS Bechtel Requests constitutes a waiver of 

attorney-client privilege as to the documents listed on the privilege log. Note, of course, the 

absurdity of seeking sanctions based on this contention. It was SCE&G's agreement to produce 

certain documents, an agreement that expressly contemplated claiming privilege as to additional 

documents, that ORS claims SCE&G violated. ORS cannot base a request for sanctions on 
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Report, and thus ordered that SCE&G "shall produce the responsive documents and the

previously promised privilege log on or before July 6, 2018." Order at 2. SCE&G did just that:

on July 6, 2018, it made a document production to ORS responsive to the requests related to

Bechtel, along with a privilege log.

ORS bases its contention that SCE&G did not comply with the Order on the fact that

SCE&G designated documents responsive to the ORS Bechtel Requests as privileged. But that

is precisely what SCE&G informed the ORS, and the Hearing Officer, it would do, and it is

precisely what the Hearing Officer allowed SCE&G to do. The Order only required SCF&G to

produce the documents that SCE&G had stated it would produce in the response to ORS's

motion to compel. And the Order flatly contradicts ORS's claim that SCE&G cannot designate

any documents responsive to the ORS Bechtel Requests as privileged: the Hearing Officer

ordered only that SCE&G "shall produce the responsive documents auri the previously promised

privilege log on or before July 6, 2018." Order at 2 (emphasis added). Obviously, if no

documents responsive to the ORS Bechtel Requests were privileged, then there would be no

need for a privilege log.

B. SCKkG's Disclosure of Documents Regarding Bechtel's Engagement
and Report Does Not Constitute a Waiver as to the Documents Listed
on SCK&G's Privilege Log.

ORS also claims that no privilege can apply to these documents because SCE&G's

agreement to produce documents responsive to the ORS Bechtel Requests constitutes a waiver of

attorney-client privilege as to the documents listed on the privilege log. Note, of course, the

absurdity of seeking sanctions based on this contention. It was SCE&G's agreement to produce

certain documents, an agreement that expressly contemplated claiming privilege as to additional

documents, that ORS claims SCE&G violated. ORS cannot base a request for sanctions on



ORS 

challenges. 

N o r  c a n  ORS c l a i m  t h a t  S C E & G ' s  p r o d u c t i o n  s o m e h o w  effects a b r o a d e r  w a i v e r  o f  its 

c o n t i n u i n g  ability to c l a i m  p r i v i l e g e  as t o  o t h e r  documents. Subject m a t t e r  w a i v e r  " d o e s  n o t  

o p e n  up t h e  p o s s i b i l i t y  o f  a f i s h i n g  e x p e d i t i o n  o f  all c o n f i d e n t i a l  c o m m u n i c a t i o n s "  b e t w e e n  a 

c l i e n t  and attorney. Hawkins v. Stables, 148 F.3d 379, 384 n.4 (4th Cir. 1998).4 Accordingly, 

"[a] party cannot artificially expand the scope of the subject matter waiver to create a waiver that 

is broader than that of the disclosure that waives the protection." E.L DuPont de Nemours & Co. 

v. Kalan Indus., Inc., 269 F.R.D. 600, 607 (E.D. Va. 2010); see also Ingenito v. Riri USA, Inc., 

No. 11-CV-2569 (MKB) (RLM), 2016 WL 1642643 (E.D.N.Y. Apr. 25, 2016) (voluntary 

disclosure of attorney-client communication regarding timing of plaintiff's dismissal from job 

was not subject-matter waiver of all attorney-client communications regarding plaintiff's 

employment). 

As explained above, to correct ORS' s misrepresentations regarding the Bechtel Report, 

SCE&G agreed to produce "documents that provide the full account of the Bechtel engagement 

and assessment, including the communications related to the engagement of Bechtel and the 

ensuing Bechtel Report" in response to the ORS Bechtel Requests. As made clear in the 

response to ORS's motion to compel, SCE&G did not waive privilege with regard to any 

attorney-client communication that mentioned, involved, or otherwise referenced Bechtel. 

4 While South Carolina law recognizes that voluntary waiver of an attorney-client 
communication waives privilege for other communications on the same subject, see, e.g., 
Marshall v. Marshall, 282 S.C. 534, 538-39, 320 S.E.2d 44,46-47 (S.C. Ct. App. 1984), it does 
not provide a standard for determining whether particular communications fall within the 
relevant subject matter. Federal courts have addressed the issue, as discussed above. 

10 

ELEC
TR

O
N
IC
ALLY

FILED
-2018

August14
4:06

PM
-SC

PSC
-D

ocket#
2017-370-E

-Page
17

of39

failure to comply with an agreement that expressly contemplated the very conduct that ORS

challenges.

Nor can ORS claim that SCEKG's production somehow effects a broader waiver of its

continuing ability to claim privilege as to other documents. Subject matter waiver "does not

open up the possibility of a fishing expedition of all confidential communications'* between a

client and attorney. Hawkins v. Stables, 148 F.3d 379, 384 n.4 (4th Cir. 1998). Accordingly,

"[a] party cannot artificially expand the scope of the subject matter waiver to create a waiver that

is broader than that of the disclosure that waives the protection." E.f. DuPont de ¹mours 8 Co.

v. Kolon fndus., fnc., 269 F.R.D. 600, 607 (E.D. Va. 2010); see also fngenito v. kiri USA, fnc.,

No. 11-CV-2569 (MKB) (RLM), 2016 Wl. 1642643 (E.D.N.Y. Apr. 25, 2016) (voluntary

disclosure of attorney-client communication regarding tiniing of plaintiffs dismissal from job

was not subject-matter waiver of all attorney-client communications regarding plaintiff's

employment).

As explained above, to correct ORS's misrepresentations regarding the Bechtel Report„

SCElkG agreed to produce "documents that provide the full account of the Bechtel engagement

and assessment, including the communications related to the engagement of Bechtel and the

ensuing Bechtel Report" in response to the ORS Bechtel Requests. As made clear in the

response to ORS's motion to compel, SCEfkG did not waive privilege with regard to any

attorney-client communication that mentioned, involved, or otherwise referenced Bechtel.

4 While South Carolina law recognizes that voluntary waiver of an attorney-client
communication waives privilege for other communications on the same subject, see, e.g.,
Marshall v. Marshall, 282 S.C. 534, 538-39, 320 S.E.2d 44, 46—47 (S.C. Ct. App. 1984), it does
not provide a standard for determining whether particular communications fall within the
relevant subject matter. Federal courts have addressed the issue, as discussed above.

10



2 0 1 7  o r  later. T h e s e  c o m m u n i c a t i o n s  

o c c u r r e d  a f t e r  S C E & G  d e c i d e d  to a b a n d o n  t h e  Project, a n d  l o n g  after S C E & G  r e c e i v e d  t h e  B e c h t e l  

Report. As t h e i r  d e s c r i p t i o n s  m a k e  clear, t h e s e  are c o m m u n i c a t i o n s  b e t w e e n  S C E & G ' s  i n t e r n a l  

and e x t e r n a l  counsel a n d  S C E & G ' s  m a n a g e m e n t  c o n c e r n i n g  h o w  SCE&G w o u l d  r e s p o n d  t o  

demands to r e l e a s e  t h e  B e c h t e l  R e p o r t  t o  t h e  S o u t h  C a r o l i n a  g o v e r n m e n t  i n  A u g u s t  a n d  S e p t e m b e r  

2017-i.e., after the abandonment petition had been filed. 6 While these post-abandonment 

documents discuss "release of the Bechtel report," they do so in the completely separate and 

independent context of deciding, during the existence of cuJTent proceedings and legislative 

review, how to deal with demands for release of the report. They do not constitute the 

"communications related to the engagement of Bechtel and the ensuing Bechtel Repoti" that 

SCE&G agreed to produce, and they clearly constitute protected attorney-client communications 

and opinion work product. They are confidential communications giving or reflecting legal advice, 

see State v. Love, 275 S.C. 55, 271 S.E.2d 110 (S.C. 1980), and/or were prepared in anticipation 

oflitigation arising from the Project, see Tobaccoville USA. Inc. v. McMaster, 387 S.C. 287, 294, 

692 S.E.2d 526, 530 (2010) (work-product doctrine "protects from discovery documents prepared 

in anticipation of litigation"). 

' On SCE&G's revised privilege log, these are entries 2, 7-10, and 36-71. 
6 For example, a representative document is entry no. 7, which is an August 18,2017 email 
from SCAN A's General Counsel to its Chief Financial Officer "providing information to facilitate 
the rendition of legal advice regarding potential disclosure of a confidential assessment prepared 
by a third-party consultant for and at the direction oflegal counsel in anticipation oflitigation with 
WEC." 
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SCE&G's production of documents regarding the retention of Bechtel or the creation of the

Bechtel Report:

Post-Abandonment Communications. The majority of the logged documents—41 of the

57 —are emails or email attachments from August 14, 2017 or later. These communications

occurred after SCE&G decided to abandon the Project, and long after SCE&G received the Bechtel

Report. As their descriptions make clear, these are communications between SCE&G's internal

and external counsel and SCE&G's management concerning how SCE&G would respond to

demands to release the Bechtel Report to the South Carolina government in August and September

2017—i.e., after the abandonment petition had been tiled. While these post-abandonment

documents discuss "release of the Bechtel report„" they do so in the completely separate and

independent context of deciding, during the existence of cutout proceedings and legislative

review, how to deal with demands for release of'he report. They do not constitute the

"communications related to the engagement of Bechtel and the ensuing Bechtel Report" that

SC1"".&G agreed to produce, and they clearly constitute protected attorney-client communications

and opinion work product. They are confidential conununications giving or retlecting legal advice„

see State v. Love, 275 S.C. 55, 271 S.E.2d 110 (S.C. 1980), and/or were prepared in anticipation

of litigation arising from the Project, see Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 294,

692 S.E.2d 526, 530 (2010) (work-product doctrine "protects from discovery documents prepared

in anticipation of litigation").

On SCE&G*s revised privilege log, these are entries 2, 7— 10, and 36—71.
For example, a representative document is entry no. 7, which is an August 18, 2017 email

from SCANA's General Counsel to its ChiefFinancial Officer "providing information to facilitate
the rendition of legal advice regarding potential disclosure of a confidential assessment prepared
by a third-party consultant for and at the direction of legal counsel in anticipation of litigation with
WEC."

11



2 8 7 ,  294, 692 S.E.2d 526, 530 ( 2 0 1 0 )  ( w o r k - p r o d u c t  d o c t r i n e  " p r o t e c t s  from d i s c o v e r y  

d o c u m e n t s  p r e p a r e d  in a n t i c i p a t i o n  o f  l i t i g a t i o n " ) .  

Documents Responsive to Request 6-6. The remammg sixteen entries consist of 

documents responsive to Request 6-6, which sought documents from April 1 through November 

30, 2015 with either the terms "Kevin Marsh" and "Bechtel" or "Kevin Marsh" and "project 

manager." Fourteen of these entries are presentations to and other materials for the SCAN A 

Board of Directors.7 These fourteen documents have nothing to do with Bechtel-i.e., the 

presentations do not contain the word "Bechtel" and do not otherwise address the Bechtel 

engagement or report-but contain the terms "Kevin Marsh" and "project manager." Given their 

lack of any connection to Bechtel and their independently privileged nature, 8 they clearly fall 

outside the category of documents SCE&G agreed to produce. Another two entries9 are legal 

invoices from SCE&G and Santee Cooper's outside legal counsel, George Wenick of Smith, 

Currie & Hancock, which contain the terms "Kevin Marsh" and "Bechtel." Neither invoice-

both of which SCE&G produced in redacted form--contains any meaningful connection to 

Bechtel's engagement or the subsequent creation of the Bechtel Report. They too fall outside of 

SCE&G' s agreement to produce documents responsive to the ORS Bechtel Requests. 

In short, the documents responsive to the ORS Bechtel Requests included on SCE&G's 

privilege log are subject to privilege on an independent basis and relate to issues outside of that 

which SCE&G agreed to produce. Particularly given that the Order explicitly anticipated that 

some documents responsive to the ORS Bechtel Requests would remain privileged, SCE&G has 

7 These include entries 72-73,342-343, 349-350, and 352-359. 
8 As the privilege log reflects, these board materials are draft documents that were prepared 
at the direction of counsel. 
' Entries 74 and 433. 
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S.C. 287, 294, 692 S.E.2d 526, 530 (2010) (work-product doctrine "protects from discovery

documents prepared in anticipation of litigation").

Documents Responsive to Request 6-6. The remaining sixteen entries consist of

documents responsive to Request 6-6, which sought documents from April I through November

30, 2015 with either the terms "Kevin Marsh" and "Bechtel" or "Kevin Marsh" and "project

manager." Fourteen of these entries are presentations to and other materials for the SCANA

Board of Directors.7 These fourteen documents have nothing to do with Bechtel—i.e., the

presentations do not contain the word "Bechtel'* and do not otherwise address the Bechtel

engagement or report—but contain the terms "Kevin Marsh" and "project manager." Given their

lack of any connection to Bechtel and their independently privileged nature,s they clearly fall

outside the category of documents SCE&G agreed to produce, Another two entries" are legal

invoices from SCE&G and Santee Cooper*s outside legal counsel, George Wenick of Smith,

Currie & Ilancock, which contain the terms "Kevin Marsh*'nd "Bcchtel." Neither invoice—

both of: which SCE&O produced in redacted form—contains any nteaningful connection to

Bechtel's engagement or the subsequent creation of the Bechtel Report. They too fall outside of

SCE&O's agreement to produce documents responsive to the ORS Bechtel Requests.

In short, the documents responsive to the ORS Bechtel Requests included on SCE&G's

privilege log are subject to privilege on an independent basis and relate to issues outside of that

which SCE&G agreed to produce. Particularly given that the Order explicitly anticipated that

some documents responsive to the ORS Bechtel Requests would remain privileged, SCE&G has

These include entries 72—73, 342—343, 349—350, and 352—359.
As the privilege log reflects, these board materials are draft documents that were prepared

at the direction of counseL
Entries 74 and 433.

12



S C E & G ' s  Good-Faith Privilege 

A s s e r t i o n s ,  S a n c t i o n s  are n o t  Warranted. 

Even if the Commission were to disagree with SCE&G's privilege determinations as to 

the independent bases upon which these documents have been withheld, the sanctions requested 

by ORS are unwarranted. ORS seeks draconian and wildly disproportionate sanctions in the 

form of outcome-determinative inferences that: (1) SCE&G engaged in a deliberate scheme to 

conceal information from ORS and the Commission; and (2) all costs incurred after October 22, 

2015 cannot be included in the rate base for setting future rates. Mot. at 9-10. As ORS 

acknowledges, such drastic sanctions are only possibly appropriate where there has been "bad 

faith, willful disobedience, or gross indifference to the opposing party's rights." Mot. at 9 (citing 

McNair v. Fai~field Cnty., 379 S.C. 462, 466, 665 S.E.2d 830, 832 (S.C. Ct. App. 2008)). But as 

established above, ORS has not shown anything of the sort. SCE&G has made a good-faith 

effort to comply with the Hearing Officer's Order while preserving its attorney-client privilege 

as the Order explicitly allowed. SCE&G has provided a privilege log that describes each 

document that has been withheld and the basis for doing so and has de-designated five of the 

documents originally listed on the privilege log in an effort to address ORS's complaints. 

SCE&G's reasonable efforts to comply with the Order preclude the sanctions sought by 

ORS. A discovery sanction "should be reasonable, and the court should not go beyond the 

necessities of the situation to foreclose a decision on the merits." Kmppi v. Greenville Terrazzo 

Co., 327 S.C. 538, 543, 489 S.E.2d 679, 682 (S.C. Ct. App. 1997); see also Balloon Plantation, 

Inc. v. Head Balloons, Inc., 303 S.C. 152, 154, 399 S.E.2d 439, 440 (S.C. Ct. App. 1990) ("In 

other words, the sanction should be a rifle-shot, not a shotgun blast."). South Carolina courts 
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a good-faith basis to protect its attorney-client communications and assert privilege over this

limited number of documents.

C. Even if the Commission Rejects SCK&G's Good-Faith Privilege
Assertions, Sanctions are not Warranted.

Even if the Commission were to disagree with SCE&G's privilege determinations as to

the independent bases upon which these documents have been withheld, the sanctions requested

by ORS are unwarranted. ORS seeks draconian and wildly disproportionate sanctions in the

form of outcome-determinative inferences that: (1) SCE&G engaged in a deliberate scheme to

conceal information from ORS and the Commission; and (2) all costs incurred after October 22,

2015 cannot be included in the rate base for setting future rates. Mot. at 9-10. As ORS

acknowledges, such drastic sanctions are only possibly appropriate where there has been "bad

faith, willful disobedience, or gross indifference to the opposing patty's rights." Mot. at 9 (citing

Me%air v. Fairfield Cnty., 379 S.C, 462, 466, 665 S.E.2d 830, 832 (S.C. Ct. App. 2008)). )3ut as

established above, ORS has not shown anything of the sort. SCE&G has inade a good-faith

effort to comply with the Ilearing Officer" s Order while preserving its attorney-client privilege

as the Order explicitly allowed. SCE&G has provided a privilege log that describes each

document that has been withheld and the basis for doing so and has de-designated five of the

documents originally listed on the privilege log in an effort to address ORS's complaints.

SCE&G's reasonable efforts to comply with the Order preclude the sanctions sought by

ORS. A discovery sanction "should be reasonable, and the court should not go beyond the

necessities of the situation to foreclose a decision on the merits." Karppi v. Greenville Terrazzo

Co., 327 S.C. 538, 543, 489 S.E.2d 679, 682 (S.C. Ct. App. 1997); see also Balloon Plantation,

Inc. v. Head Balloons, Inc., 303 S.C. 152, 154, 399 S.E.2d 439, 440 (S.C. Ct. App. 1990) ("In

other words, the sanction should be a rifle-shot, not a shotgun blast."). South Carolina courts

13



ORS a b s e n t  i n t e n t i o n a l  m i s c o n d u c t  o r  

gross indifference. See Orlando v. Boyd, 320 S.C. 509, 511, 466 S.E.2d 353, 355 (S.C. 1996); 

Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 109,410 S.E.2d 537,542 (S.C. 1991); Kershaw 

Cnty. Bd. of Educ. v. US. Gypsum Co., 302 S.C. 390, 395, 396 S.E.2d 369, 372 (S.C. 1990); 

Rickerson v. Karl, 412 S.C. 215, 222, 770 S.E.2d 767, 771 (S.C. Ct. App. 2015). Even were the 

Commission to agree with ORS's position regarding the documents as to which SCE&G is 

claiming privilege, that would not be a basis for granting ORS what would effectively amount to 

a default ruling on the merits. 

ORS's requested sanctions are even more inappropriate given that the record flatly 

contradicts one of ORS's requested inferences: that SCE&G engaged in a deliberate scheme to 

conceal information from ORS and the Commission with respect to the Bechtel documents and 

Bechtel Report. As evidence from the ongoing ratepayer litigation against SCE&G (in which 

ORS is a party and from which ORS attaches a motion to compel) demonstrates, ORS was well 

aware of Bechtel's involvement with the Project and the Bechtel Report. See Ex. B (Dep. of 

Margaret Felkel) at 137:9-140:24. This evidence flatly contradicts the narrative that ORS has 

repeatedly offered, both here and in public statements, that it was unaware of Bechtel and the 

Bechtel Report. 

ORS's arguments for sanctions based on supposed delay by SCE&G are also misguided. 

SCE&G complied with the Order by providing ORS documents responsive to the ORS Bechtel 

Requests and a privilege log by July 6, 2018. SCE&G did this while managing continuing 

discovery requests from ORS, which now exceed an astounding 480. SCE&G has to date 

produced over 2.5 million documents to ORS. Moreover, SCE&G has since served a revised 

privilege log and produced additional documents from its initial log that it reassessed and 
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accordingly refuse to grant the type of sanctions sought by ORS absent intentional misconduct or

gross indifference. See Orlando v. Boyd, 320 S.C. 509, 511, 466 S.E.2d 353, 355 (S.C. 1996);

Baughman v. Am. Tel. Ck Tel. Co., 306 S.C. 101, 109, 410 S.E.2d 537, 542 (S.C. 1991); Kershaw

Cnly. Bd. of Educ. v. U. S'. Gypsum Co., 302 S.C. 390, 395, 396 S.E.2d 369, 372 (S.C. 1990);

Rickerson v. Karl, 412 S.C. 215, 222, 770 S.E.2d 767, 771 (S.C. Ct. App. 2015). Even were the

Commission to agree with ORS's position regarding the documents as to which SCE&G is

claiming privilege, that would not be a basis for granting ORS what would effectively amount to

a default ruling on the merits.

ORS's requested sanctions are even more inappropriate given that the record flatly

contradicts one of ORS's requested inferences: that SCE&G engaged in a deliberate scheme to

conc'eal information from ORS and the Commission with respect to the Bechtel documents and

Bechtel Report. As evidence from the ongoing ratepayer litigation against SCE&G (in which

ORS is a party and from which ORS attaches a motion to compel) demonstrates, ORS was well

aware of Bechtel's involvement with the Project and the Bechtel Report. Fee Ex. B (Dep. of

Margaret Felkel) at 137:9—140:24. This evidence flatly contradicts the narrative that ORS has

repeatedly offered, both here and in public statements, that it was unaware of Bechtel and the

Bechtel Report.

ORS's arguments for sanctions based on supposed delay by SCE&G are also misguided.

SCE&G complied with the Order by providing ORS documents responsive to the ORS Bechtel

Requests and a privilege log by July 6, 2018. SCE&G did this while managing continuing

discovery requests from ORS, which now exceed an astounding 480. SCE&G has to date

produced over 2.5 million documents to ORS. Moreover, SCE&G has since served a revised

privilege log and produced additional documents from its initial log that it reassessed and

14



ORS's motion to compel the production of privileged documents responsive to Request 

5-26 also lacks support. As noted above, Request 5-26 seeks documents prepared by SCE&G 

employees at the direction of outside regulatory counsel to assist with legal advice in connection 

with potential regulatory proceedings following Westinghouse's bankruptcy in 2017. SCE&G 

has entered on its privilege log specific documents responsive to Request 5-26 that fall within 

well-accepted definitions of attomey-client privilege and work product. ORS's argument to the 

contrary consists of speculation about the documents' contents and the incorrect legal position 

that any document that serves a business purposes cannot also be privileged or work product. 

SCE&G, however, also is cognizant of ORS's need for prompt access to documents 

relevant to the pending abandonment petition and has no interest in diverting Commission 

attention to unnecessary discovery fights. Accordingly, SCE&G has continued to review the 

documents listed on the privilege log and has concluded that some of the documents on the log 

can be produced as non-privileged. SCE&G will produce those specific de-designated 

documents and a related privilege log for documents remaining on the log, which at a minimum 

will narrow the remaining issues relating to Request 5-26. 

In light of the serious accusations made by ORS in its motion regarding SCE&G's 

production of documents, SCE&G notes the following regarding the documents previously listed 

on the privilege log responsive to Request 5-26 as well as the documents which will remain on 

the revised log as to that request. 
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determined not to be privileged. SCE&G's good-faith review of its productions to ensure it has

produced all responsive non-privileged documents should not be a basis for sanctions.

II. SCE&G Has Properly Withheld and Logged Documents Responsive to Request 5-26
on the Basis of Attorney-Client Privilege and Work Product Protection.

ORS's motion to compel the production of privileged documents responsive to Request

5-26 also lacks support. As noted above, Request 5-26 seeks documents prepared by SCE&G

employees at the direction of outside regulatory counsel to assist with legal advice in connection

with potential regulatory proceedings following Westinghouse's bankruptcy in 2017. SCE&G

has entered on its privilege log specific documents responsive to Request 5-26 that fall within

well-accepted definitions of attorney-client privilege and work product, ORS's argument to the

contrary consists of speculation about the documents" contents and the incorrect legal position

that any document that serves a business purposes cannot also be privileged or work product.

SCE&G, however, also is cognizant of ORS's need for prompt access to documents

relevant to the pending abandonment petition and has no interest in diverting Commission

attention to unnecessary discovery fights. Accordingly, SCE&G has continued to review the

documents listed on the privilege log and has concluded that some of the documents on the log

can be produced as non-pidvileged. SCE&G will produce those specific de-designated

documents and a related privilege log for documents remaining on the log, which at a minimum

will narrow the remaining issues relating to Request 5-26.

In light of the serious accusations made by ORS in its motion regarding SCE&G's

production of documents, SCE&G notes the following regarding the documents previously listed

on the privilege log responsive to Request 5-26 as well as the documents which will remain on

the revised log as to that request.

15



Subject to Attorney-Client Privilege. 

Request 5-26 seeks analyses and case studies prepared by SCANA/SCE&G employees at 

the direction of outside counsel. This places them within well-accepted parameters of attorney­

client privilege. As multiple courts have recognized, privilege attaches to employees who 

conduct investigations at the direction of counsel and to assist counsel with providing legal 

advice. See Carter v. Cornell Univ., 173 F.R.D. 92, 94 (S.D.N.Y. 1997) (privilege applied to 

interviews between university employees and dean, when dean conducted interviews at request 

of lawyers defending university); Weiland v. Trainer, No. 00 Civ. 0738(JSM), 2001 WL 

1154666, at *3 (S.D.N.Y. 2001) (client's employee was agent of attorney serving as investigator) 

qff'd 116 F. App'x 321 (2d Cir. 2004); Proa v. NRT Mid-At/., Inc., No. CV AMD-05-2157, 2008 

WL 11363286, at *6 (D. Md. June 20, 2008) (same). 

Here, SCE&G was engaged in a process, directed by counsel, to evaluate its options 

under existing law related to the Project. SCE&G requested that its outside regulatory counsel, 

Belton T. Ziegler of Wamble Bond Dickinson, render legal advice in connection with the 

bankruptcy and its implications for whether SCE&G should continue the Project. To assist with 

this advice, Mr. Ziegler directed SCANA/SCE&G employees to conduct the analyses and studies 

described in Request 5-26. Put differently, SCANA/SCE&G employees conducted an 

investigation, at the direction of counsel, to analyze different possible scenarios under which 

SCE&G might abandon or continue the Project, to assist counsel in advising SCE&G in light of 

the regulatory issues created by Westinghouse's bankruptcy. This activity falls squarely within 

cases that have found employees conducting investigations for a company's attorneys serve as 

agents of the attorney for attorney-client privilege purposes. See supra at 16. 

For similar reasons, it is inelevant that some of the entries on SCE&G's privilege log do 

not list an attorney as a sender or receiver. Communications need not involve an attorney to be 
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A. The Withheld Documents Are Subject to Attorney-Client Privilege.

Request 5-26 seeks analyses and case studies prepared by SCANA/SCEkG employees at

the direction of outside counsel. This places them within well-accepted parameters of attomey-

client privilege. As multiple courts have recognized, privilege attaches to employees who

conduct investigations at the direction of counsel and to assist counsel with providing legal

advice. See Carter v. Car»ell Univ., 173 F.R.D. 92, 94 (S.D.N.Y. 1997) (privilege applied to

interviews between university employees and dean, when dean conducted interviews at request

of lawyers defending university); We/la»d v. Trainer, No. 00 Civ. 0738(JSM), 2001 WL

1154666, at «3 (S.D.N.Y. 2001) (client's employee was agent of attorney serving as investigator)

aff'd 116 F. App'x 321 (2d Cir. 2004); Proa v. NET Mid-At/., Inc., No. CV AMD-05-2157, 2008

WL 11363286, at «6 (D. Md. June 20, 2008) (same).

Here, SCEkG was engaged in a process, directed by counsel, to evaluate its options

under existing law related to the Project. SCElkG requested that its outside regulatory counsel„

Belton T. Ziegler of Womble Bond Dickinson, render legal advice in connection with the

bankruptcy and its implications for whether SCEdrG should continue the Project. To assist with

this advice, Mr. Ziegler directed SCANA/SCEkG employees to conduct the analyses and studies

described in Request 5-26. Put differently, SCANA/SCEkG employees conducted an

investigation, at the direction of counsel, to analyze different possible scenarios under which

SCElkG might abandon or continue the Project, to assist counsel in advising SCAG in light of

the regulatory issues created by Westinghouse's bankruptcy. This activity falls squarely within

cases that have found employees conducting investigations for a company's attorneys serve as

agents of the attorney for attorney-client privilege purposes. See supra at 16.

For similar reasons, it is inelevant that some of the entries on SCElkG's privilege log do

not list an attorney as a sender or receiver. Communications need not involve an attorney to be

16



See, e.g., In re AbilitY (Aripiprazole) Prods. Liab. Litig., Case No. 3:16-md-2734, 2017 WL 

6757558, at *5 (N.D. Fla. Dec. 29, 2017) ("Management level employees within complex 

organizations ... are permitted to discuss legal advice sought and given without losing the 

privilege ... This is so even where the attorney is not identified as an author or addressee of a 

communication."); Sk;y Angel US, LLC v. Discovery Commc'ns, LLC, 28 F. Supp. 3d 465, 487 

(D. Md. 2014) ("[l]ntracorporate communications concerning information requested by a lawyer 

for the purposes of rendering legal advice can be protected by the attorney-client privilege."); 

Santrade, Ltd. v. Gen. Elec. Co., 150 F.R.D. 539, 545 (E.D.N.C. 1993) ("A document need not 

be authored or addressed to an attorney in order to be properly withheld on attorney-client 

privilege grounds ... [I]n instances where the client is a corporation, documents subject to the 

privilege may be transmitted between non-attorneys to relay information requested by 

attorneys."). 

The fact that these studies may also have served a business purpose does not eliminate 

attorney-client privilege. Contrary to ORS's suggestion, a communication may serve both a 

legal and business purpose and still be privileged, so long as the communication is "for the 

purpose of obtaining legal assistance and not predominately for another purpose." Restatement 

(Third) of the Law Governing Lawyers § 72 cmt. c (2000) (emphasis added). There is no 

requirement that obtaining or providing legal advice be the sole, or even "but for," purpose of a 

commwucation. See In reGen. Motors Ignition Switch Litig., 80 F. Supp. 3d 521,530 (S.D.N.Y. 

2015); see also In re Kellogg Brown & Root, Inc., 756 F.3d 754, 758-59 (D.C. Cir. 2014) ("So 

long as obtaining or providing legal advice was one of the significant purposes of the internal 

investigation, the attorney privilege applies, even if there were also other purposes for the 
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privileged, so long as the communication reflects or concerns legal advice sought or received.

See, e.g., In re Abilify (Aripiprazole) Prods. Liab. Litig., Case No. 3:16-md-2734, 2017 WL

6757558, at *5 (N.D. Fla. Dec. 29, 2017) ("Management level employees within complex

organizations... are permitted to discuss legal advice sought and given without losing the

privilege... This is so even where the attorney is not identified as an author or addressee of a

communication."); Slry Angel US, LLC v. Discovery Comtnc'ns, LLC, 28 F. Supp. 3d 465, 487

(D. Md. 2014) ("[1]ntracorporate communications concerning information requested by a lawyer

for the purposes of rendering legal advice can be protected by the attorney-client privilege.");

Sanrrade, Ltd. v. Gen. Elec. Co.„150 F.R.D. 539, 545 (E.D.N.C. 1993) ("A document need not

be authored or addressed to an attorney in order to be properly withheld on attorney-client

privilege grounds... P]n instances where the client is a corporation, documents subject to the

privilege may be transmitted between non-attorneys to relay information requested by

attorneys.").

The fact that these studies may also have served a business purpose does not eliminate

attorney-client privilege. Contraiy to ORS's suggestion, a conununication may serve both a

legal and business purpose and still be privileged, so long as the communication is "for the

purpose of obtaining legal assistance and not predominately for another purpose." Restatement

(Third) of the Law Governing Lawyers II 72 cmt. c (2000) (emphasis added). There is no

requirement that obtaining or providing legal advice be the sole, or even "but for," purpose of a

commmucation. See In re Gen. Motors Ignition Switch Litig., 80 F. Supp. 3d 521, 530 (S.D.N.Y.

2015); see also In re Eellogg Brown k Root, Inc., 756 F.3d 754, 758—59 (D.C. Cir. 2014) ("So

long as obtaining or providing legal advice was one of the significant purposes of the internal

investigation, the attorney privilege applies, even if there were also other purposes for the

17



discretion."). 

O R S ' s  c o n t e n t i o n  t h a t  these d o c u m e n t s  " b e a r  n o  r e l a t i o n s h i p  to t h e  p r o v i s i o n  o f  legal 

a d v i c e  b y  a n  a t t o r n e y , "  Mot. at 13, m e a n w h i l e ,  is n o t h i n g  m o r e  t h a n  speculation a b o u t  t h e  

d o c u m e n t s '  contents. A n d  O R S ' s  assertion t h a t  S C E & G ' s  p r i v i l e g e  log does n o t  show t h a t  t h e  

c o m m u n i c a t i o n s  c o n t a i n  o r  r e f l e c t  legal a d v i c e  is l i k e w i s e  b a s e l e s s .  S o u t h  C a r o l i n a  Rule o f  

C i v i l  P r o c e d u r e  2 6 ( b  ) (  5) provides t h a t  a party w i t h h o l d i n g  i n f o r m a t i o n  on t h e  grounds o f  

p r i v i l e g e  m u s t  " d e s c r i b e  t h e  nature o f  t h e  d o c u m e n t s  . . .  i n  a m a n n e r  that, w i t h o u t  r e v e a l i n g  t h e  

i n f o r m a t i o n  i t s e l f  p r i v i l e g e d  o r  p r o t e c t e d ,  w i l l  e n a b l e  o t h e r  p a r t i e s  to a s s e s s  t h e  applicability o f  

t h e  p r i v i l e g e  o r  p r o t e c t i o n . "  Rule 26(b)(S)(A), SCRCP. S C E & G  has p r o d u c e d  a detailed 

p r i v i l e g e  l o g  identizying the date o f  t h e  document, t h e  a u t h o r ,  r e c i p i e n t  and c o p i e d  parties, the 

type o f  d o c u m e n t ,  as well as a d e s c r i p t i o n  o f  the d o c u m e n t  s e t t i n g  forth t h e  basis for w h y  e a c h  

d o c u m e n t  is p r o t e c t e d  by a t t o r n e y - c l i e n t  p r i v i l e g e  o r  w o r k  p r o d n c t  doctrine. This satisfies 

S C E & G ' s  b u r d e n  u n d e r  S o u t h  C a r o l i n a  law. 

B. The Withheld Documents Are Work Product. 

Many of the withheld documents are also protected work product. "The attorney work 

product doctrine protects from discovery documents prepared in anticipation of litigation, unless 

a substantial need can be shown by the requesting party." See Tobaccoville USA, Inc., 387 S.C. 

at 294, 692 S.E.2d at 530. Work product need not be created by an attorney to be protected. See 

Rule 26(b)(3), SCRCP. 

BLRA proceedings before the Commission qualizy as "litigation" for purposes of work 

product protection. PSC proceedings are conducted pursuant to Commission Regulations and 

the South Carolina Rules of Civil Procedure. See S.C. Code Ann. Regs. 103-833 through 103-

835. South Carolina Rules of Evidence govern the ultimate hearing. Id 103-846(A). As other 
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investigation and even if the investigation was mandated by regulation rather than simply an

exercise of company discretion.").

ORS's contention that these documents "bear no relationship to the provision of legal

advice by an attorney," Mot. at 13, meanwhile, is nothing more than speculation about the

documents'ontents. And ORS's assertion that SCEkG's privilege log does not show that the

communications contain or reflect legal advice is likewise baseless. South Carolina Rule of

Civil Procedure 26(b)(5) provides that a party withholding information on the grounds of

privilege must "describe the nature of the documents... in a manner that, without revealing the

information itself privileged or protected, will enable other parties to assess thc applicability of

the privilege or protection." Rule 26(b)(5)(A), SCRCP, SCE&G has produced a detailed

privilege log identifying the date of the document, the author, recipient and copied parties, the

type of document, as well as a description of the document setting forth the basis for why each

document is protected by attorney-client privilege or work product doctrine. This satisfies

SCAG's burden under South Carolina law.

8. The Withheld Documents Are Work Product.

Many of the witltheld documents are also protected work product. "The attorney work

product doctrine protects from discovery documents prepared in anticipation of litigation, unless

a substantial need can be shown by the requesting party." See Tobaccoville KS'A, Inc., 387 S.C.

at 294, 692 S.E.2d at 530. Work product need not be created by an attorney to be protected. See

Rule 26(b)(3), SCRCP.

BLRA proceedings before the Commission qualify as "litigation'* for purposes of work

product protection. PSC proceedings are conducted pursuant to Commission Regulations and

the South Carolina Rules of Civil Procedure. See S.C. Code Ann. Regs. 103-833 through 103-

835. South Carolina Rules of Evidence govern the ultimate hearing. Id. 103-846(A). As other
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" l i t i g a t i o n . "  

See, e.g., Niagara Mohawk Power Corp. v. Stone & Webster Eng'g Corp., 125 F.R.D. 578, 591 

(N.D.N.Y. 1989); S. Bell Tel. & Tel. Co. v. Deason, 632 So. 2d 1377, 1384-85 (Fla. 1994). 

These documents were prepared in anticipation of litigation. While South Carolina asks 

whether documents were prepared "because of' litigation to determine work product protection, 

this test does not mean, as ORS argues, that any document that serves both a business and legal 

purpose cannot qualify for work product protection. Indeed, as a leading federal case on the 

"because of' standard (and one cited by the South Carolina Supreme Court in Tobaccoville) 

explained, "[t]he 'because of standard' does not consider whether litigation was a primary or 

secondary motive behind the creation of a document," but rather asks whether the totality of the 

circumstances suggest the document "was created because of anticipated litigation, and would 

not have been created in substantially similar form but for the prospect of that litigation." In re 

Grand Jury Subpoena (Mark Tmj!Torf Envtl. Mgmt.), 357 F.3d 900, 908 (9th Cir. 2004) (quoting 

United States v. Ad/man, 134 F.3d 1194, 1195 (2d Cir. 1998)); see id. (holding that work product 

protection applies to documents prepared "at least in part" to assist counsel prepare for 

anticipated litigation). 

The documents responsive to Request 5-26 satisfy this "because of' test. Westinghouse's 

bankruptcy had obvious regulatory and litigation implications. SCE&G had engaged outside 

counsel to assist with those potential proceedings. That counsel, in turn, worked with SCE&G 

employees to analyze possible scenarios under which the Project might be continued or 

abandoned-situations with clear implications for any proceedings before the PSC (which, as 

explained above, count as "litigation" for purposes of the work product analysis). Contrary to 

ORS's contention, these documents were not merely created in the ordinary course of business. 
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courts have recognized, such proceedings are adversarial in nature and qualify as "litigation."

See, e.g., Niagara Mohawk Power Corp. v. Stone dc Webster Eng'g Corp., 125 F.R.D. 578, 591

(N.D.N.Y. 1989)„'. Bell Tel. Ck Tel. Co. v. Deason, 632 So. 2d 1377, 1384—85 (Fla. 1994).

These documents were prepared in anticipation of litigation. While South Carolina asks

whether documents were prepared "because of'itigation to determine work product protection,

this test does not mean, as ORS argues, that any document that serves both a business and legal

purpose cannot qualify for work product protection. Indeed, as a leading federal case on the

"because of'tandard (and one cited by the South Carolina Supreme Court in Tobaccoville)

explained, "(t]he 'because of standard'oes not consider whether litigation was a primary or

secondary motive behind the creation of a document," but rather asks whether the totality of the

circumstances suggest the document "was created because of anticipated litigation, and would

not ltave been created in substantially similar form but for the prospect of that litigation." In re

Grand Jury,Subpoena (Mark TorfITorfEnvtl. Mgmt), 357 F.3d 900, 908 (9th Cir. 2004) (quoting

United States v. Adl&nan, 134 I".3d 1194, 1195 (2d Cir. 1998)); see ttl. (holding that work product

protection applies to docmnents prepared "at least in part"'o assist counsel prepare for

anticipated litigation).

The documents responsive to Request 5-26 satisfy this "because of" test. Westinghouse's

bankruptcy had obvious regulatory and litigation implications. SCE&G had engaged outside

counsel to assist with those potential proceedings. That counsel, in turn, worked with SCE&G

employees to analyze possible scenarios under which the Project might be continued or

abandoned—situations with clear implications for any proceedings before the PSC (which, as

explained above, count as "litigation" for purposes of the work product analysis). Contrary to

ORS's contention, these documents were not merely created in the ordinary course of business.
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" a t  l e a s t  in p a r t , "  to a s s i s t  S C E & G ' s  

r e g u l a t o r y  c o u n s e l  i n  a d v i s i n g  SCE&G and p r e p a r i n g  for l i t i g a t i o n ,  m e a n i n g  t h a t  t h e y  are 

p r o t e c t e d  b y  t h e  w o r k  p r o d u c t  doctrine. 

C. SCE&G Has Not Waived Attorney-Client Privilege or Work Product 
Protection Through Prior Disclosures. 

Finally, ORS makes a series of arguments that SCE&G has somehow waived attorney-

client privilege or work product protection through alleged prior disclosures of documents 

responsive to Request 5-26. None of these arguments has merit. 

1. Disclosure ofNon-Privileged Documents to Norm Richardson. 

First, ORS makes the remarkable argument that because SCE&G produced non-

privileged documents responsive to Request 5-26 to ORS consultant Norm Richardson, SCE&G 

has now waived attorney-client privilege over all documents responsive to Request 5-26. See 

Mot. at 18. As SCE&G explained to ORS in a July 31, 2018 letter, Mr. Richardson was given 

access to two folders of material related to the abandonment study, neither of which contained 

privileged information. See Mot., Ex. F (July 31, 2018 Letter to Matthew T. Richardson). Of 

course, production of non-privileged information is not a waiver of attorney-client privilege. 

And the fact that SCE&G provided "only" non-privileged documents to Mr. Richardson, an 

opposing consulting expert, is not surprising, as ORS suggests, but rather common sense. 

2. Reference to the Abandonment Decision in SCE&G's Preliminary 
Injunction Briefing. 

Second, ORS contends that SCE&G waived attorney-client privilege over the Request 5-

26 documents by referencing the findings of those studies in a complaint filed in federal court. 

See Mot. at 19-20. As an initial matter, while ORS claims the complaint "referred specifically to 

the very same case studies and analysis sought in Request 5-26," Mot. at 20, it ignores that 

SCE&G has claimed privilege with respect to only some of the documents responsive to Request 
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And it is apparent that these documents were prepared, "at least in part," to assist SCAG's

regulatory counsel in advising SCEBrG and preparing for litigation, meaning that they are

protected by the work product doctrine.

C. SCKdtG Has Not Waived Attorney-Client Privilege or Work Product
Protection Through Prior Disclosures.

Finally, ORS makes a series of arguments that SCEAG has somehow waived attorney-

client privilege or work product protection through alleged prior disclosures of documents

responsive to Request 5-26. None of these arguments has merit.

1. Disclosure ofNon-Privilc ed Documents to Norm Richardson.

First, ORS makes the remarkable argument that because SCEkG produced non-

privileged documents responsive to Request 5-26 to ORS consultant Noun Richardson, SCEtkG

has now waived attorney-client privilege over all documents responsive to Request 5-26. See

Mot. at 18. As SCEikG explained to ORS in a.inly 31, 2018 letter, Mr. Richardson was given

access to two folders of material related to the abandonment study, neither of which contained

privileged information. See Mot., Ex. F (July 31, 2018 Letter to Matthew T. Richardson). Of

course, production of non-privileged information is not a waiver of attorney-client privilege.

And the fact that SCE&G provided "only" non-privileged documents to Mr. Richardson, an

opposing consulting expert, is not surprising, as ORS suggests, but rather common sense.

2. Reference to the Abandonment Decision in SCEBcG's Preliminar
In'unction Briefin .

Second, ORS contends that SCEEcG waived attorney-client privilege over the Request 5-

26 documents by referencing the findings of those studies in a complaint filed in federal court.

See Mot. at 19—20. As an initial matter, while ORS claims the complaint "referred specifically to

the very same case studies and analysis sought in Request 5-26," Mot. at 20, it ignores that

SCEEcG has claimed privilege with respect to only some of the documents responsive to Request

20



ORS offers no s u p p o r t  f o r  i t s  s u g g e s t i o n  t h a t  the q u o t e d  p o r t i o n  

o f  t h e  c o m p l a i n t  r e l i e s  on p r i v i l e g e d  materials. 

Moreover, e v e n  i f  the c o m p l a i n t  did reference p r i v i l e g e d  m a t e r i a l s ,  its general r e f e r e n c e  

to S C E & G ' s  i n v e s t i g a t i o n  is not a w a i v e r  o f  a t t o r n e y - c l i e n t  p r i v i l e g e .  The excerpt t h a t  ORS 

q u o t e s  s i m p l y  n o t e s  that SCE&G conducted a n  a s s e s s m e n t  o f  W e s t i n g h o u s e ' s  d a t a  following 

W e s t i n g h o u s e ' s  bankruptcy and r e a c h e d  c e r t a i n  c o n c l u s i o n s  a b o u t  the l i k e l y  timetable and costs 

for c o m p l e t i n g  the Project. O t h e r  courts have h e l d  t h a t  s u c h  " o p a q u e "  references to attorney 

i n v o l v e m e n t  t h a t  do not " r e v e a l  the substance o f  t h e  underlying c o m m u n i c a t i o n s  o r  analysis" do 

n o t  c o n s t i t u t e  waiver. Robinson v. Morgan Stanley, No. 06 C 5158, 2010 WL 1050288, at *4 

(N.D. Ill. Mar. 17, 2010); see also In re Vecco Instruments, Inc. Sec. Litig., No. 05 MD 

1695(CM(GAY), 2007 WL 210110, at *2 (S.D.N.Y. 2007) (no waiver where disclosures merely 

summarized findings and conclusions of internal investigation and did not quote, paraphrase, or 

reference any of the specific documents at issue). Indeed, under ORS's reasoning, merely 

describing the nature of the withheld documents on a privilege log (as required by the rules) 

would amount to waiver. 

3. Allegations in a Separate Motion to Compel in Ratepayer 
Litigation. 

Third, ORS points to a motion to compel filed against SCE&G in a different litigation, 

Lightsey et a!. v. SCE&G et al., No. 2017-CP-24-335, which identified a select number of 

documents produced by SCE&G that contained inconsistent redactions. None of those 

documents is responsive to Request 5-26 or otherwise at issue here. That does not stop ORS, 

however, from asserting, without basis, that these inconsistencies are "suggestive of what is 

likely occurring" with SCE&G's privilege log in this matter. Mot. at 21. 
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5-26, and has produced others. ORS offers no support for its suggestion that the quoted portion

of the complaint relies on privileged materials.

Moreover, even if the complaint did reference privileged materials, its general reference

to SCE&G's investigation is not a waiver of attorney-client privilege. The excerpt that ORS

quotes simply notes that SCE&G conducted an assessment of Westinghouse's data following

Westinghouse's bankruptcy and reached certain conclusions about the likely timetable and costs

for completing the Project. Other courts have held that such "opaque" references to attorney

involvement that do not "reveal the substance of the underlying communications or analysis" do

not constitute waiver. Robinson v. I331hrgan Stanley, No. 06 C 5158, 2010 Wl, 1050288, at e4

(N.D. 111. Mar. 17, 2010); see also In re Vecco Instrtttnents, lnc. Sec, litig., No. 05 MD

1695(CM(GAY), 2007 WL 210110, at *2 (S.D.N.Y. 2007) (no waiver where disclosures merely

summarized tindings and conclusions of internal investigation and did not quote, paraphrase, or

reference any of the specific documents at issue). Indeed, under ORS's reasoning, merely

describing the nature of the withheld documents on a privilege log (as required by the rules)

would amount to waiver.

3. Atl ti* 3 3 t tMtl t C ~li Rt
L~iti t

Third, ORS points to a motion to compel filed against SCE&G in a different litigation,

Lightsey et al. v. SCAG et al., No. 2017-CP-24-335, which identified a select number of

documents produced by SCE&G that contained inconsistent redactions. None of those

documents is responsive to Request 5-26 or otherwise at issue here. That does not stop ORS,

however, from asserting, without basis, that these inconsistencies are "suggestive of what is

likely occurring" with SCE&G's privilege log in this matter. Mot. at 21.

21



O R S ' s  r a n k  s p e c u l a t i o n  o n  this point. Plaintiffs i n  t h e  

Lightsey matter identified fifteen documents (out of roughly 700 redacted documents) produced 

by SCE&G that had redactions inconsistent with other versions of the same documents. As 

SCE&G explained in its response, those inconsistencies were the result of over a dozen attorneys 

reviewing a voluminous number of potentially responsive documents in a compressed two-week 

time frame, and the inconsistences were promptly resolved within days of them being identified. 

SCE&G disagrees with ORS's assertion that "every instance" of an inconsistent redaction 

revealed that SCE&G's privilege claim was erroneous. 

To the extent that ORS notes the Lightsey motion to compel simply to ask that SCE&G 

be held "to the burden of demonstrating that privilege applies," id., SCE&G has met that burden 

with respect to both the Bechtel documents and the documents responsive to Request 5-26. 

D. In Camera Review Is Unnecessary and Inappropriate. 

Finally, it is inappropriate for ORS to ask the Commission to review every document on 

SCE&G's privilege log in camera. While such relief may be appropriate under certain 

circumstances for specific documents, ORS offers no authority for having the Commission 

review the documents at issue here. See Smith v. Shelter Mut. Ins. Co., C.A. No. 15-357-SDD­

RLB, 2018 WL 1278429, at *2 (M.D. La. Mar. 12, 2018) (denying "motion to the extent it seeks 

a blanket in camera review of the withheld documents" because it would "constitute a great and 

unnecessary expenditure of judicial resources"); United States v. Homeward Residential, Inc., 

Case No. 4:12-CV-461, 2016 WL 1031154, at *4 (E.D. Tex. Mar. 15, 2016) (refusing to conduct 

in camera review where there were "potentially hundreds of communications that would require 

review" because such a review "would constitute a great and unnecessary expenditure of judicial 

resource"); United Inv. Life Ins. Co. v. Nationwide Life Ins. Co., 233 F.R.D. 483, 486 (N.D. 

Miss. 2006) (same). 
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The Commission should reject ORS's rank speculation on this point. Plaintiffs in the

Lightsey matter identified fifteen documents (out of roughly 700 redacted documents) produced

by SCE&G that had redactions inconsistent with other versions of the same documents. As

SCE&G explained in its response, those inconsistencies were the result of over a dozen attorneys

reviewing a voluminous number of potentially responsive documents in a compressed two-week

time frame, and the inconsistences were promptly resolved within days of them being identified.

SCE&G disagrees with ORS's assertion that "every instance" of an inconsistent redaction

revealed that SCE&G's privilege claim was erroneous.

To the extent that ORS notes the Lightsey motion to compel simply to ask that SCE&G

be held "to the burden of demonstrating that privilege applies," id., SCE&G has met that burden

with respect to both the Bechtel documents and the documents responsive to Request 5-26.

9. In Camera Review Is Unnecessary and Inappropriate.

Finally, it is inappropriate for ORS to ask the Commission to review every document on

SCE&G's privilege log in camera. While such relief may be appropriate under certain

circumstances for specific documents, ORS offers no authority for having the Commission

review the documents at issue here. See Smith v. Shelter Mit. Ins. Co., C.A. No. 15-357-SDD-

RLB, 2018 WL 1278429, at "2 (M.D. La. Mar. 12, 2018) (denying "motion to the extent it seeks

a blanket in camera review of the withheld documents" because it would "constitute a great and

unnecessary expenditure of judicial resources"); United States v. Homeward Residential, Inc.,

Case No. 4:12-CV-461, 2016 WL 1031154, at *4 (E.D. Tex. Mar. 15, 2016) (refusing to conduct

in camera review where there were "potentially hundreds of communications that would require

review" because such a review "'would constitute a great and unnecessary expenditure of judicial

resource"); United Inv. Life Ins. Co. v. Nationwide Life Ins. Co., 233 F.R.D. 483, 486 (N.D.

Miss. 2006) (same).
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" b l a n k e t  r e q u e s t  for r e v i e w  o f  t h e  e n t i r e  p r i v i l e g e  l o g  

suggests a ' f i s h i n g  e x p e d i t i o n , '  as o p p o s e d  to a s p e c i f i c  r e q u e s t  t o  d i s c o v e r  r e l e v a n t  

i n f o r m a t i o n . "  Armouth Int'l, Inc. v. Dollar Gen. Corp., No. 3:14-0567,2015 WL 6696367, at *6 

(M.D. Tenn. Nov. 2, 2015). "Engaging in such a procedure 'would constitute ... an expenditure 

of judicial resources that could be justified only by an implicit determination that the 

representations made by defense counsel are untrue." !d. (quoting Guy v. United Healthcare 

Corp., 154 F.R.D. 172, 176 (S.D. Ohio 1993)). Furthermore, "granting [the] motion ... would 

open the floodgates and allow any party to demand an in camera review of the opposing party's 

attorney-client communications so long as the fmmer expressed an unfounded suspicion that 

counsel for the latter had misrepresented the basis for the privilege claim." !d. 

CONCLUSION 

ORS has leveled baseless charges against SCE&G and seeks drastic relief based on those 

charges. SCE&G produced exactly what it was ordered to produce in response to the ORS 

Bechtel Requests. The documents remaining on the privilege log relating to those requests are 

privileged on an independent basis and are outside the scope of what SCE&G agreed to produce. 

There are no valid grounds for the drastic sanctions that ORS demands over what, at best for 

ORS, is a good faith disagreement about the scope of the attorney-client privilege and work 

product protections. Similarly, SCE&G's privilege claims regarding documents responsive to 

Request No. 5-26 are well-founded, and ORS's request to compel production of those documents 

should be denied. 
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As one district court recognized, a "blanket request for review of the entire privilege log

suggests a 'fishing expedition,'s opposed to a specific request to discover relevant

information." Armouth Int'l, Inc. v. Dollar Gen. Corp., No. 3:14-0567, 2015 WL 6696367, at *6

(M.D. Tenn. Nov. 2, 2015). "Engaging in such a procedure 'would constitute ... an expenditure

of judicial resources that could be justified only by an implicit determination that the

representations made by defense counsel are untrue." Id. (quoting Guy v. United Healthcare

Corp., 154 F.R.D. 172, 176 (S.D. Ohio 1993)). Furthermore, "granting [the] motion... would

open the floodgates and allow any party to demand an in camera review of the opposing party'

attorney-client communications so long as the former expressed an unfounded suspicion that

counsel for the latter had misrepresented the basis for the privilege claim." ld.

CONCLUSION

ORS has leveled baseless charges against SCEttcG and seeks drastic relief based on those

charges. SCAG produced exactly what it was ordered to produce in response to the ORS

Bechtel Requests. The docmnents remaining on the privilege log relating to those requests are

privileged on an independent basis and are outside the scope of what SCAG agreed to produce.

There are no valid grounds for the drastic sanctions that ORS demands over what, at best for

ORS, is a good faith disagreement about the scope of the attorney-client privilege and work

product protections. Similarly, SCEtkG's privilege claims regarding documents responsive to

Request No. 5-26 are well-founded, and ORS's request to compel production of those documents

should be denied.
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Respectfully submitted,

South Carolina Electric & Gas Company
Mail Code C222
220 Operation Way
Cayce, SC 29033
(803) 217-8141 (KCB)
(803) 217-5359 (MWG)
chad.burgess scana.corn
matthew.gissendanner@scana.corn

Belton T. Zeigler
Womble Bond Dickinson (US) LLP
1221 Main Street, Suite 1600
Columbia, SC 29201
(803) 454-7720
behon.zeigler wbd-us.corn

Mitchell Willoughby
Willoughby & Hoefer, P.A.
Post Office Box 8416
Columbia, SC 29202
(803) 252-3300
mwilloughby willoughbyhoefer.corn

Attorneys for South Carolina Electric & Gas
Company

Cayce, South Carolina

Date: August 14, 2018
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P U B L I C  S E R V I C E  C O M M I S S I O N  

O F  S O U T H  C A R O L I N A  

D O C K E T  N O S .  2 0 1 7 - 2 0 7 - E ,  2 0 1 7 - 3 0 5 - E ,  A N D  2 0 1 7 - 3 7 0 - E  

I N  RE: Friends ofthe Earth and Sierra Club, ) 
Complainant/Petitioner vs. South Carolina ) 
Electric & Gas Company, ) 
Defendant/Respondent ) 

IN RE: Request of the South Carolina Office of 
Regulatory Staff for Rate Relief to SCE&G 
Rates Pursuant to S.C. Code Ann. § 58-27-
920 

) 

) 
) 
) 
) 
) 

IN RE: Joint Application and Petition of South ) 
Carolina Electric & Gas Company and ) 
Dominion Energy, Incorporated for Review ) 
and Approval of a Proposed Business ) 
Combination between SCANA Corporation ) 
and Dominion Energy, Incorporated, as May ) 
Be Required, and for a Prudency ) 
Determination Regarding the Abandonment ) 
of the V.C. Summer Units 2 & 3 Project ) 
and Associated Customer Benefits and Cost ) 
Recovery Plans ) 

MOTION FOR LEAVE TO 
FILE DOCUMENTS 
UNDER SEAL 

Consistent with the confidentiality procedures set forth in S.C. Code Ann. § 58-4-55 (2015, 

as amended), Commission Order No. 2005-226, and pursuant to Rule 4l.l(b), SCRCP, South 

Carolina Electric & Gas Company ("SCE&G") respectfully moves for leave to file under seal two 

documents in connection with its Response to the Motion filed by the South Carolina Office of 

Regulatory Staff ("ORS") to Sanction Joint Applicants and to Compel Production of Wrongfully 

Withheld Documents in Joint Applicants' Privilege Log. The first document in question is a 

revised privilege log submitted by SCE&G to ORS on August 10, 2018. This log is a revised 
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THE PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NOS. 2017-207-K, 2017-305-K, AND 2017-370-K

IN RE: Friends of the Earth and Sierra Club,
Complainant/Petitioner vs. South Carolina
Electric & Gas Company,
Defendant/Respondent

IN RK: Request of the South Carolina Office of
Regulatory Staff for Rate Relief to SCE&G
Rates Pursuant to S.C. Code Ann. fj 58-27-
920

) MOTION FOR LEAVE TO
FILE DOCUMENTS

) UNDER SEAL
)
)

IN RK: Joint Application and Petition of South
Carolina Electric & Cias Company and
Dominion Energy, Incorporated for Review
and Approval of a Proposed Business
Combination between SCANA Corporation
and Dominion Energy, Incorporated, as May
Be Required, and for a Prudency
Determination Regarding the Abandonment
of the V.C, Summer Units 2 & 3 Project
and Associated Customer Benefits and Cost
Recovery Plans

Consistent with the confidentiality procedures set forth in S.C. Code Ann. tj 58-4-55 (2015,

as amended), Commission Order No. 2005-226, and pursuant to Rule 41.1(b), SCRCP, South

Carolina Electric & Gas Company ("SCE&G") respectfully moves for leave to file under seal two

documents in connection with its Response to the Motion filed by the South Carolina Office of

Regulatory Staff ("ORS") to Sanction Joint Applicants and to Compel Production of Wrongfully

Withheld Documents in Joint Applicants'rivilege Log. The first document in question is a

revised privilege log submitted by SCE&G to ORS on August 10, 2018. This log is a revised



O R S o n  J u l y  6, 2018. In c o n n e c t i o n  w i t h  its 

motion for sanctions, ORS p r e v i o u s l y  m o v e d  for leave to file the July 6, 2018 log under seal, 

which the Hearing O f f i c e r  granted. See Order No. 2018-106-H (Aug. 9, 2018). 

The second document is an excerpt from the deposition of Margaret Felkel in the matter 

Lightsey v. SCE&G, Case No. 2017-CP-25-335, currently pending in the Court of Common Pleas 

of Hampton County. The transcript of that deposition was designated confidential pursuant to the 

agreements of the parties in the Lightsey matter. 

Like ORS's motion to file the July 6, 2018 privilege log under seal, this motion and the 

subject documents meet the factors for sealing documents set out in Rule 4l.l(b), SCRCP. 

Specifically: 

1. Public notice of the request to seal and opportunity to object is provided by this 

publicly filed motion and its description of the documents sought to be filed under seal. 

2. As with the July 6, 2018 privilege log, both the entire August 10, 2018 privilege 

log and excerpted portion of Ms. Felkel's deposition transcript are confidential, making redaction 

not practical and filing under seal appropriate. 

3. The documents contain sensitive and confidential information protected from 

public disclosure, as SCE&G indicated by designating the August 10, 2018 privilege log as 

"confidential" pursuant to S.C. Code Ann. § 58-4-55, and by similarly designating the Felkel 

deposition transcript confidential pursuant to the agreements of the parties in the Lightsey matter. 

Given that ORS has attached SCE&G's July 6, 2018 privilege log as an exhibit to its motion 

for sanctions, SCE&G respectfully believes it is critical that the Hearing Officer also have an 

opportunity to review its revised, August 10, 2018 privilege log. SCE&G similarly believes that 

it is critical for the Hearing Officer to have an opportunity to review Ms. Felkel's testimony, given 
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version of a previous log that SCE&G submitted to ORS on July 6, 2018. In connection with its

motion for sanctions, ORS previously moved for leave to file the July 6, 2018 log under seal,

which the Hearing Officer granted. See Order No. 2018-106-H (Aug. 9, 2018).

The second document is an excerpt from the deposition of Margaret Felkel in the matter

Lightsey v. SCEckG, Case No. 2017-CP-25-335, currently pending in the Court of Common Pleas

ofHampton County. The transcript of that deposition was designated confidential pursuant to the

agreements of the parties in the Li ghisey matter.

Like ORS's motion to file the July 6, 2018 privilege log under seal, this motion and the

subject documents meet the factors I'r sealing documents set out in Rule 41.1(b), SCRCP,

S peciftcally:

1. Public notice of the request to seal and opportunity to object is provided by this

publicly filed motion and its description of the documents sought to be filed under seal.

As with the July 6, 2018 privilege log, both the entire August 10, 2018 privilege

log and excerpted portion of Ms. Felkel's deposition transcript are confidential, making redaction

not practical and filing under seal appropriate.

3. The documents contain sensitive and confidential information protected from

public disclosure, as SCE&G indicated by designating the August 10, 2018 privilege log as

"confidential" pursuant to S.C. Code Ann. ss 58-4-55, and by similarly designating the Felkel

deposition transcript confidential pursuant to the agreements of the parties in the Lightsey matter.

Given that ORS has attached SCE&G s July 6, 2018 privilege log as an exhibit to its motion

for sanctions, SCE&G respectfully believes it is critical that the Hearing Officer also have an

opportunity to review its revised, August 10, 2018 privilege log. SCE&G similarly believes that

it is critical for the Hearing Officer to have an opportunity to review Ms. Felkel*s testimony, given



O R S ' s  k n o w l e d g e  o f  B e c h t e l  C o r p o r a t i o n ,  w h i c h  c o n t r a d i c t s  

t h e  i n f e r e n c e  s o u g h t  b y  ORS i n  its p e n d i n g  m o t i o n  t h a t  S C E & G  d e l i b e r a t e l y  c o n c e a l e d  

i n f o r m a t i o n  a b o u t  B e c h t e l  C o r p o r a t i o n  from ORS. 

F o r  t h e s e  r e a s o n s ,  S C E & G  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  C o m m i s s i o n  g r a n t  t h i s  m o t i o n  a n d  

p e r m i t  S C E & G  to f i l e  t h e  A u g u s t  10, 2018 p r i v i l e g e  l o g  a n d  a n  e x c e r p t  f r o m  t h e  M a r g a r e t  F e l k e l  

d e p o s i t i o n  t r a n s c r i p t  u n d e r  s e a l  f o r  t h e  C o m m i s s i o n ' s  in camera review. SCE&G will provide 

both documents under separate cover to the Commission if the Commission so directs. 

[SIGNATURE PAGE FOLLOWS] 
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that Ms. Felkel testified regarding ORS's knowledge of Bechtel Corporation, which contradicts

the inference sought by ORS in its pending motion that SCE&G deliberately concealed

information about Bechtel Corporation from ORS.

For these reasons, SCE&G respectfully requests that the Commission grant this motion and

permit SCE&G to file the August 10, 2018 privilege log and an excerpt from the Margaret Felkel

deposition transcript under seal for the Commission's in cameru review. SCE&G will provide

both documents under separate cover to the Commission if the Commission so directs.

[SIGNATURE PAGE FOLLOWS]
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Attorneys for South Carolina Electric & Gas 
Company 

4 

ELEC
TR

O
N
IC
ALLY

FILED
-2018

August14
4:06

PM
-SC

PSC
-D

ocket#
2017-370-E

-Page
35

of39

Respectfully submitted,
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belton.zeigler@wbd-us.corn

Mitchell Willoughby
Willoughby & Hoefer, P.A.
Post Office Box 8416
Columbia, SC 29202
(803) 252-3300
mwilloughby@willoughbyhoefer.corn

Attorneys for South Carolina Electric & Gas
Company

Cayce, South Carolina
August 14, 2018



THE PUBLIC SERVICE COMMISSION OF 

SOUTH CAROLINA 

DOCKET N O .  2 0 1 7 - 3 7 0 - E  

I N  R E :  J o i n t  A p p l i c a t i o n  a n d  P e t i t i o n  o f  S o u t h  ) 

C a r o l i n a  E l e c t r i c  & Gas Company and ) 
Dominion Energy, Incorporated for ) 
Review and Approval of a Proposed ) 
Business Combination between SCANA ) 
Corporation and Dominion Energy, ) 
Incorporated, as May Be Required, and ) 
for a Prudency Determination ) 
Regarding the Abandonment of the V.C. ) 
Summer Units 2 & 3 Project ) 
and Associated Customer Benefits and ) 
Cost Recovery Plans ) 

CERTIFICATE OF 
SERVICE 

This is to certify that I caused to be served one (1) copy of South Carolina 

Electric & Gas Company's Response to Motion to Sanction Joint 

Applicants and to Compel Production of Wrongfully Withheld Documents 

in Joint Applicants' Privilege Log and Motion for Leave to File Documents 

Under Seal to the persons named below via electronic mail only at the addresses 

set forth: 

Nanette S. Edwards, Esquire 
nsedwar@regstaff.sc. gov 

Shannon Bowyer Hudson, Esquire 
shudson@regstaff.sc.gov 

Jeffrey M. Nelson, Esquire 
j nelson@re gstaff. sc. gov 
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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2017-370-E

Joint Application and Petition of South
Carolina Electric & Gas Company and
Dominion Energy, Incorporated for
Review and Approval of a Proposed
Business Combination between SCANA
Corporation and Dominion Energy,
Incorporated, as May Be Required, and
for a Prudency Determination
Regarding the Abandonment of the V.C.
Summer Units 2 & 3 Project
and Associated Customer Benefits and
Cost Recovery Plans

)

)

)

) CERTIFICATE OF
) SERVICE
)

)

)

)

)

)

)

This is to certify that I caused to be served one (I) copy of South Carolina

Electric & Gas Company's Response to Motion to Sanction Joint

Applicants and to Compel Production of Wrongfully Withheld Documents

in Joint Applicants'rivilege Log and Motion for Leave to File Documents

Under Seal to the persons named below via electronic mail only at the addresses

set forth:

Nanette S. Edwards, Esquire
nsedwa re staff sc ov

Shannon Bowyer Hudson, Esquire
shudson re staff.sc. ov

Jeffrey M. Nelson, Esquire
'nelson re staff.sc. ov



C o u i c k , E s q u i r e  

m i k e . c o u i c k @ e c s c . o r g  

C h r i s t o p h e r  R. Koon, Esquire 
chris.koon@ecsc.org 

Robert E. Tyson, Jr., Esquire 
rtyson@sowellgray.com 

Scott Elliott, Esquire 
selliott@elliottla w. us 

Elizabeth Jones, Esquire 
ejones@selcsc.org 

J. Emory Smith, Jr., Esquire 
esmith@scag.gov 

Richard L. Whitt, Esquire 
rlw hitt@a ustinrogerspa.com 

John B. Coffman, Esquire 
john@johncoffman.net 
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Jenny R. Pittman, Esquire
'ttman re staff.sc. ov

Andrew M. Bateman, Esquire
abateman scana.corn

Robert Guild, Esquire
b uild minds rin .com

Frank K. Ellerbe III, Esquire
fellerbe sowell a .com

John H. Tiencken, Jr. Esquire
'tiencken tienckenlaw.com

W. Andrew Gowder, Jr., Esquire
and austen owder.com

Michael N. Couick, Esquire

Christopher R. Koon, Esquire

Robert E. Tyson, Jr., Esquire
rt son sowell ra .com

Scott Elliott, Esquire
selliot elliottlaw.us

Elizabeth Jones, Esquire

J. Emory Smith, Jr., Esquire

Richard L. Whitt, Esquire
rlwhitt austinro ers a.com

John B. Coffman, Esquire
'ohn 'ohncoffman.net



Susan B. B e r k o w i t z ,  E s q u i r e  

s b e r k @ s c j u s t i c e . o r g  

S t e p h a n i e  U . E a t o n ,  E s q u i r e  

s r o b e r t s @ s p i l m a n l a w  . c o m  

A l e x a n d e r  G. S h i a s s i s ,  E s q u i r e  

a l e x @ s h i s s i a s l a w f i r m . c o m  

W i l l i a m  T .  D o w d e y  

w t d o w d e y @ g m a i l . c o m  

D e r r i c k  P .  W i l l i a m s o n , E s q u i r e  

d w i l l i a m s o n @s p i l m a n l a w  . c o m  

J . B l a n d i n g  H o l m a n ,  IV, E s q u i r e  

B h o l m a n @se l c s c .o r g  

F r a n k  K n a p p ,  J r .  

f k n a p p @ k n a p p a g e n c y .c o m  

L y n n  T e a g u e  

T e a g u e L y n n @ g m a i l . c o m  

R o b e r t  D .  C o o k ,  E s q u i r e  

b c o o k @sca g . g o v  

L a r a  B. Brandfass, Esquire 
lbrandfass@spilmanlaw .com 

Wallace K. Lightsey, Esquire 
w lightsey@wyche .com 
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Emily W. Medlyn, Esquire
emil .w.medi n.civ mail.mil

Matthew R. Richardson, Esquire
mrichardson w che.com

Camden N. Massingill, Esquire
cmassin ill w che.om

Susan B. Berkowitz, Esquire

Stephanie U. Eaton, Esquire
sroberts s ilmanlaw.com

Alexander G. Shiassis, Esquire
alex shissiaslawfirm.com

William T. Dowdey
wtdowde mail.corn

Derrick P. Williamson, Esquire
dwilliamson s ilmanlaw.com

J. Blanding Holman, IV, Esquire

Frank Knapp, Jr.
fkna kna a enc .com

Lynn Teague
Tea ueL nn mail cpm

Robert D. Cook, Esquire
b~k

Lara B. Brandfass, Esquire
lbrandfass s ilmanlaw.com

Wallace K. Lightsey, Esquire
wli htse w che.corn



S o u t h  C a r o l i n a  

A u g u s t  /'t~ 2018 

Timothy F. Rogers, Esquire 
tfrogers@a ustinrogerspa.com 

Michael J . Anzelmo, Esquire 
michaelanzelmo@schouse. gov 

James N. Horwood, Esquire 
james.horwood@spiegelmcd.com 

Stephen Pearson, Esquire 
steve .pearson@spiegelmcd.com 

William C. Cleveland IV, Esquire 
wcleveland@selcsc.org 

William C. Hubbard, Esquire 
William.hubbard@nelsonmullins.com 

Peter J. Hopkins, Esquire 
peter .hopkins@spiegelmcd.com 

Jessica R. Bell, Esquire 
jessica.bell@spiegelmcd.com 

James F. Walsh Jr., Esquire 
jfwwalsh@bellsouth.net 

Allen Mattison Bogan, Esquire 
rna tt. bogan@nelsonm ullins.com 

Benjamin Rush Smith III, Esquire 
rush.smith@nelsonmullins.com 

Carmen Harper Thomas, Esquire 
Carmen. thomas@nelsonm ullins.com 

Weston Adams III, Esquire 
weston.adams nelsonmullins.com 
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Timothy F. Rogers, Esquire
tfro ers austinro ers a.com

Michael J. Anzelmo, Esquire
michaelanzelmo schouse. ov

James N. Horwood, Esquire
'ames.horwood s ie elmcd.com

Stephen Pearson, Esquire
steve. carson s ie elmcd.com

William C. Cleveland IV, Esquire
wcleveland selcsc.or

William C. Hubbard, Esquire
William.hubbard nelsonmullins.com

Peter J. Hopkins, Esquire
eter.ho kins s ie elmcd.com

Jessica R. Bell, Esquire
'essica.bell s ie elmcd.com

James F. Welsh Jr., Esquire
'fwwalsh bellsouth.net

Allen Mattison Bogan, Esquire
matt bo an nelsonmullins.com

Benjamin Rush Smith III, Esquire
rush.smith nelsonmullins.com

Carmen Harper Thomas, Esquire
Carmen.thomas nelsonmullins.com

Weston Adams III, Esquire

Cayce, South Carolina
August ~/, 2018


